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TRUST LEGISLATION. 

Serial 7, Part 1. 



Committee on the Judiciary, 
House of Representatives, 

Tuesday y December 9, 191S. 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. Mr. Morgan, we had promised to give you a hear- 
ing on your bill this morning, and you may proceed at tms time. 

STATEMENT OF HON. DICK T. MOEGAN, EEPEESENTATIVE 
IN GONGBESS FBOM THE STATE OF OKLAHOMA. 

Mr. Morgan. Mr. Chairman and gentlemen of the committee, in 
the Sixty-second Congress, January 25, 1912, I introduced H. R. 
18711, entitled '^A bUl to regulate the commerce of certain corpora- 
tions, and for other purposes.'' Among other things the bill created 
an ** interstate corporation commission, ' composed of seven members, 
and gave to the said commission extensive power of supervision and 
control over the large mdustrial corporations doing an interstate 
business. On the 20th of February, 1912, I delivered in the House 
of Representatives a speech in wmch I explained the provisions of 
my bill and advocated its enactment into law. So far as I know thi:* 
was the first bill introduced in the House creating such a commission^ 
and so far as I know I was the first to advocate m a formal speech in 
the House the creation of such a commission. On the 7th day of 
April, 1913, the first day of the first session of the Sixty-third Con- 
gress, I reintroduced this bill. The new bill is H. R. 1890. 
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4 TRUST LEGISLATION. 

On July 2, 1890, the so-called Sherman antitrust law was approved. 
More than 23 years have come and gone. In the meantime we hav^ 
not added a single line to our Federal laws which materially increases, 
extends, or enlarges the actual control of the National Government 
over the great industrial corporations. In the 23 years that have 
elapsed since the enactment of the Sherman Antitrust Act our great- 
est corporations have been formed. Our industrial institutions have 
largely increased their monopolistic power. In these 23 years no 
other public question has attracted more attention. It would seem 
that the time nad passed for discussion, agitation, and denunciation, 
and that Congress should nbw proceed with constructive legist at ion. 

The Sherman antitrust law as administered by the courts has 
neither prevented nor suppressed nor controlled private monopoly 
in this country. In spite of the law, great combinations possessing 
a large degree of monopolistic power have been formed. They are 
doing business in the United States to-day. Business has been 
concentrated and competition is no longer tne chief factor in con- 
trolling prices of many products in common use. 

The failure of the Sherman antitrust law to accomplish what its 
authors designed it should accomplish, may be attributed to two 
things: First, to defects in the law itself, and second, to the lack of a 

5 roper administrative body to administer and enforce the law. Our 
uty is plain. We must supplement the law with additional statu- 
tory provisions, and we must create some kind of an administrative 
board or commission to enforce and administer the law. 

To my mind the first proposition for this committee to decide is 
whether or not we shall favor the creation of some kind of a board 
or commission to aid in the enforcement and administration of 
existing laws, and laws that may be enacted hereafter. If we decide 
that an interstate trade or corporation commission shall be created 
to aid in administering antitrust laws, then we can take up the (juestion 
of what power and jurisdiction shall be given this commission, and 
what laws shall be enacted to prevent, suppress and control all 
monopolistic concerns. 

I have reached the conclusion that we will never make any sub- 
stantial progress in either preventing, suppressing or controlling 
monopolistic concerns until we shall have organized a Federal com- 
Daission, with extensive powers, to administer our laws on the subject. 

I shall therefore first present some arguments in favor of creating 
such a commission and, second, will discuss the power that should be 
given the commission, and the provisions of H. K. 1890. 

The great political parties, through declarations made in national 

?latforms are, I think, fairly committed to the commission plan, 
'he Republican and Progressive Parties are committed by specific 
declarations and the Democratic Party by implication. 

The Republican Party in its national platforms has repeatedly 
declared for additional legislation for the supervision, regulation, and 
control of the trusts. 

In 1912 the Republican national platform declared: 

The Republican Party favors the enactment of legislation supplementary to the 
existing antitrust act, which will define as criminal offenses those specific acts that 
uniformly mark attempts to restrain and to monopolize trad,e^ to the end that those 
who honestly intend to obey the law may have a guide for their action and that those 
who aim to violate the law may the more surely be punished. 
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TBUST LEGISLATION. 5 

In the enforcement and administration of Federal laws govemine interstate com- 
merce, and enterprises impressed with a public use engaged therein, there is much that 
may be eommitited to a Federal trade commission, thus placing in the hands of an 
administrative board many of the functions now necessarily exercised by the courts. 
This will promote promptness in the administration of the law and avoid delays and 
technicalities incident to court procedure. 

In its first national convention the Progressive Party declared as 
follows: 

We therefore demand a strong national regulation of interstate corporations. * * ♦ 
To that end we urge the establishment of a strong Federal administrative commis- 
sion of high standing which shall maintain permanent active supervision over indus- 
trial corporations engaged in interstate commerce or such of them as are of public 
importance, doing for them what the Government now does for the national banks 

ana what is now done for the railroads by the Interstate Commerce Commission, 
♦ » * 

The Democratic Party has declared for legislation 

Mr. Carlin (interposing) . Do you mean that that means the fixing 
of the price of the product in the way in which the Interstate Com- 
merce Commission fixes the rate ? 

Mr. Morgan. I was simply reading the declaration of the Pro- 
gressive platform. 

Mr. Carlin. I thought you were expressing yourself as in favor of 
the idea. 

Mr. Morgan. I will state that in my bill there is a provision relating 
to the regulation of the prices, and I will refer to that in the latter 
part of my argument. 

The Democratic Party has declared for legislation that can not be 
effectively enforced or administered except through some kind of a 
national administrative board or commission. 

I especially call attention to the following declarations : 

In the Democratic platform of 1892 it declared as follows: 

We demand the rigid enforcement of the laws made to prevent and control them 
(trusts and combinations), together with such further legislation in restraint of their 
abuses as experience may show to be necessary. 

The Democratic platform of 1896 contained this: 

The absorption of wealth by the few, the consolidation of our leading railroad sys- 
tems, and the formation of trusts and pools require a stricter control by the Federal 
Government of those arteries of commerce. 

In the platform of the Democratic Party of 1900 we find the fol^ 
lowing: 

Existing laws against trusts must be enforced and more stringent ones must be 
enacted, providing for publicity as to the affairs of corporations engaged in interstate 
commerce, requiring all corporations to show, before doing business outside the State 
of their origin, that they have no water in their stock, and that they have not attempted 
and are not attempting to monopolize any branch business or the production of any 
article of merchandise; and the whole constitutional power of Congress over inter- 
state commerce, the mails, and all modes of interstate communication shall be exer- 
cised by the enactment of comprehensive laws upon the subject of trusts. 

The Democratic platform of 1904 has the following: 

We demand a strict enforcement of existing civil and criminal statutes against all 
such trusts, combinations, and monopolies, and we demand the enactment of such 
further legislation as may be necessary to effectively suppress them. 

Any trust or unlawful combination engaged in interstate commerce which is monop- 
olizing any branch of business or production should not be permitted to transact 
business outside of the State of its origin. Whenever it shall oe established in any 
court of competent jurisdiction that such monopolization exists, such prohibition 
should be enforced through comprehensive laws to be enacted on the subject. 
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The Democratic platform of 1908 contains the following: 

We therefore favor the vigorous enforcement of the ^criminal law against g^uilty 
trust magnates and officials and demand tibe enactment of such additional legidation 
as may be necessary to make it impossible for a private monopoly to exist in the 
United States. Among the additional remedies we specify three: First, a law pre- 
venting a duplication of directors among competing corporations; second, a license, 
system which will, without abridging the right of each State to create corporations 
or its right to regulate as it will foreign corporations doing business within its limits, 
make it necessary for a manufacturing or trading corporation engaged in interstate 
commerce to take out a Federal license before it shall be permitted to control as much 
as 25 per cent of the products in which it deals, the license to protect the public from 
watered stock and to prohibit the control by such corporation of more than 50 per cent 
of the total amount of any product consumed in the United States; and, third, a law 
compelling such licensed corporations to sell to all purchasers in all parts of the country 
©n the same terms, after making the allowance for the cost of transportation. 

And the Democratic Party, in its platform of 1912, states: 

^ * * We favor the declaration by law of the conditions upon which corporations 
shall be permitted to engage in interstate trade, including, among others, the pre- 
vention of holding companies, of interlocking directors, of stock watering, or dis- 
crimination in price, ana the control by any one corporation of so large a proportion 
of any" industry as to make it a menace to competitive conditions. * * * 

I submit, Mr. Chairman and gentlemen of the committee, that the 
Democratic platform declarations call for a program that can not be 
carried out except through a Federal commission with extensive 
jurisdiction over our great industrial corporations. 

Mr. Carlin. Was that the Democratic platform which you just 
read? 

Mr. Nelson. That was not the last platform? 

Mr. Morgan. That was 1908. In other words, you can not have a 
license system, with all these many provisions which have been de- 
clared for, imless there is some administrative body to carry it out, 
and hence I conclude that the Democratic Party is for this and both 
the Progressive and Republican Parties have specifically declared for 
a commission. 

The plan of creating a national commission has been indorsed by 
Senators and Representatives in Congress, by prominent Government 
officials, by prominent editors, by distinguished citizens, scholars, 
political economists, business men, and especially by men at the head 
of some of our greatest industrial corporations. Senators Newlands 
and Bristow have introduced bills in the Senate providing for the 
creation of such a commission. Representatives Gardner, of Massa- 
chusetts, Murdock, of Kansas, Martin, of South Dakota, and myself 
have introduced bills in the House of Representatives. 

I have not made a recent search; there may be others who have 
introduced similar bills. 

The Senate Committee on Interstate Commerce, under Senate 
resolution 98, Sixty-second Congress, held an exhaustive hearing on 
the subject of antitrust legislation, and Senator Cummins, for the 
majority of the committee, made a report in favor of the creation of 
such a commission. The hearings of this committee have been printed 
in two large volumes, making a total of 2,779 pages of printed matter. 
One hundred and three persons were heard by the committee. Among 
those who appeared before the Senate committee and indorsed the 
plan of creating a commission to aid in administering antitrust laws, 
the following may be mentioned: Hon. Seth Low, New York, head' of 
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the Civic Federation; Elbert H. Gary, chairman of board of directors 
of the United States Steel Corporation; George W. Perkins, New York, 
of the International Harvester Co. Among prominent lawyers who 
appeared before the committee and indorsed the commission plan 
may be mentioned Samuel Untermeyer, Louis D. Brandeis, Victor 
Morawetz, William B. Hornblower, and Francis L. Stetson. Among 
educators and political economists who appeared before the com- 
mittee and indorsed the plan of Federal trade commission may 
be mentioned the following: Charles R. Van Hese, president of the 
University of Missouri; John H. Gray, professor of economics. Uni- 
versity of Minnesota; John Bates Clark, professor of economics. 
Columbia University; J. Lawrence Saugh ten, professor of political 
economy, Chicago University; Prof. James H. Gore, former professor 
of mathematics m Columbian University. To these may be added 
the editor of the Outlook, Lyman Abbott. 

One hundred and three persons appeared before the Senate com- 
mittee at this hearing. Ainong those who were interrogated as to 
the advisability of establishing a national commission, a very large 
majority expressed themselves favorable to the proposition. 

Ex-President Theodore Roosevelt has frequently expressed himself 
in favor of such a commission. 

ITie business interests of the country are favorable to the propo- 
sition to create a national trade commission. This is proven by the 
replies received by the National Civic Federation to inquiries sent out 
to 1,006 manufacturers, merchants, bankers, and business men 
throughout the country. Out of 892 answers, 614 declared in favor 
of the commission, 278 against it. (See note, Senate Hearings, pp. 
499, 500.) 

The report of the majority of the Senate Committee on Literstate 
Commerce, Sixty-second Congress, indorsed the plan of creating an 
interstate trade commission. The committee was composed of the 
following members: Moses E. Clapp, of Minnesota, chairman; 
Shelby M. Cullom, of Illinois; W. Murray Crane, of Massachusetts; 
George S. Nixon, of Nevada; Albert B. Cummins, of Iowa; Frank B. 
Brandegee, of Connecticut; George T. Oliver, of Pennsylvania; 
Henry F. Lippitt, of Rhode Island; Charles E. Townsend, of Michi- 
gan; Benjamin R. Tillman, of South Carolina; Murphy J. Foster, of 
Louisiana; Francis G. Newlands, of Nevada; James P. Clarke, of 
Arkansas; Thomas P. Gore, of Oklahoma; Clarence W. Watson, of 
West Virginia; and Atlee Pomerene, of Ohio. 

Senators Pomerene, Tillman, and Gore filed brief additional views, 
in which Gore and Tillman declared that at that time they did not 
desire to commit themselves to the proposition of creating a com- 
mission. 

The minority of the committee, consisting of Crane, Brandegee, 
Oliver, and Lippitt, filed a minority report^ in which they simply d^ 
clared they can not agree in the report, with no special reference to 
the proposed interstate-trade commission. 

On the proposition to create a Federal commission the majority 
report says : 

There are many forms of combination and many practices in business which have 
been so unequivocally condemned by the Supreme Court that as to them and their 
like the statute is so clear that no person can be in any doubt respecting what is law- 
ful and what is unlawful; but as the statute is now construed there are manv forms of 
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organization and many other practices that seriously interfere with competition and 
are plainly opposed to the public welfare concerning which it is inipossible to pre- 
dict with any certainty whether they will be held to be due or undue restraints of 
trade. 

The committee does not conceal the difficulty of reaching an agreement concern- 
ing the details of the legislation just outlined, but it has no hesitation in reporting 
that legislation of a general character pointed out is both wise and necessary. 

The conmiittee further reports that if the additional legidation, the general scope 
of which has been pointed out, is enacted it will be very desirable to accompany such 
legislation with a measure establishing a commission for the better administration of 
the law and to aid in its enforcement. It may be fairly said that there is need of such 
a commission, even though the present statute is not supplemented in any manner; 
but it is apparent that if the new legislation is enacted the need of a commission will 
become more imperative. 

A Federal commission is demanded, if for no other purpose than 
to aid in the dissolution and reorganization of unlawful corporations. 

If we do not enact any additional statutes, to supplement the 
Sherman antitrust law, we should create a commission to aid the 
courts in administering and enforcing that law. Twenty-three years 
of comparative failure on the part of the existing executing and 
judicial machinerjr to effectively and successfully enforce and admin- 
ister the laws against unlawful combinations should be sufficient to 
convince us tfiat some additional administrative machinery is 
absolutely necessary, because we are bound to assume that the 
Department of Justice and the courts have made a reasonable effort. 
We must conclude that there is something wanting in our administra- 
tive machinery. It seems, therefore, that the proposal to create a 
commission is a proposition upon which all might agree. It is a plan 
that could be consistently supported aUke by those who favor amend- 
ing or supplementing the Snerman Anti-Tfrust Law and those who 
are opposed to any amendments or supplemental statutory pro- 
visions. 

The Senate Committee on Interstate Commerce, Sixty-second Con- 
gress, in its report on S. R. 98, found on page 15 Senate hearings, on 
this point aptly says: 

One of the most serious problems in connection with suits brought under the anti- 
trust act is to find the proper method of disint^;rating combinations that have been 
adjudged unlawful. The dissolution of a corporation of a series of associated corpora- 
tions must often involve the consideration of plans for reorganization in order that 
the property which has been unlawfully employed m^v thereafter be lawfully used in 
commerce. The courts are not fitted for tne work of reconstruction, and whatever 
jurisdiction they now have, or that may hereafter be conferred upon them with respect 
to such matters, it can not be gainsaid that a commission, the members of which are in 
close touch with business affairs and who are intimately acquainted with the com- 
mercial situation, might be extremely helpful in the required readjustment. 

A Federal commission would be desirable to do the work com- 
mitted now to the Bureau of Corporations, even if no additional duty 
were conferred upon it and no additional power given it. I say this 
without intending any reflection whatever upon the valuable work 
that has been done by the Commissioner of Corporations. Even in 
the work of investigation, of recommendation, of gathering statistics, 
of the preparation for reports, of wielding the weapon of pubUcitv. 
the work of an independent commission of three or five men would 
carrv more weight and inspire more confidence than the work of a 
single commissioner. It would be a good piece of constructive 
legislation and mark an advancement in leg^lation for the proper 
control of our great industrial corporations if, without any additional 
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regulative or prohibitory statutory legislation against trusts, we 
should merge our Bureau of Corporations into a commission and give 
this commission the additional power to aid the Department of Justice 
and the courts in the enforcement and administration of the Sherman 
antitrust law as it now exists. 

The Senate committee in its hearings on page 14 supports this 
view in its report in the following language: 

If the Bureau of Corporations were converted into an independent commission 
composed of trained, skillful men and clothed with adequate authority, there could 
be gathered more complete and accurate knowledge of the organization, management, 
andf practices' of the corporations and associations engaged in national and inter- 
national commerce than we now have. In saying this the committee does not need 
to disparage the work of the Bureau of Corporations as hitherto carried on, but valu-- 
able as the work has been it is believed that a greater service could be rendered by 
a commission wil^ a distinct organization, with adequate appropriations, and ade* 
qu&te authority. Moreover, it is clear that the constant inquirv into and investiga- 
tion of interstate commerce in order to ascertain whether the law is being violated 
should be more closely connected with prosecutions for violations when found to 
exist than at the present time. 

If we shall add materially to our statutory laws pertaining to many 
of the large industrial corporations, a Federal commission becomes 
imperative and indispensable. 

With the present laws not effectively enforced and administered, 
it would be tne height of follv to expect satisfactory results by simply 
enacting additional laws. A few laws well enforced will bring better 
results than many laws which remain largely a dead letter on the 
statute books. Suppose we prohibit interlocking directories and 
holding companies, or provide a license system for corporations 
engaged in interstate commerce, or enact a Federal incorporation 
law, or pass laws regulating and controlling aU combinations and 
trade agreements, where are we to get the executive and adminis- 
trative machinery to administer and enforce these laws ? It is not 
in existence now. It must be created by congressional enactment. 
Nothing better has been suggested than a commission to do this 
work. 

An interstate trade commission would be a potent factor to insure 
that the cost of living should not be excessive. 

The country has heard much about the high cost of living. Assum- 
ing that the cost of living is excessive, what is the remedy? The 
producers, the farmers, are not getting exorbitant prices. The dif- 
ficulty is between the farmer and the consumer. Large corporations 
to a great extent have control of the transportaion, manufacture, 
sale, and distribution of our important food products. Many of 
these corporations possess large monopolistic power. Many of these 
corporations may not be umawful under tne Sherman Antitrust 
Act, and may not be doing business contrary to its provisions. At 
the same time their prices may be largely arbitrary — not controlled 
by any e^ffectiye competition. If these corporations were placed 
under a commission with ample power of supervision and control, 
the consumer would be protected from excessive prices. Because a 
commission, even without power to fix prices, would be a most potent 
factor in restoring and maintaining competition as a factor in con- 
trolling the prices of aU food products, merchandise, and manufactured 
articles. 

The Interstate Commerce Commission is a model for our guidance. 
The success which has attended the work of tiiis great commission 
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abundantly justifies the Nation in creating a similar commission to 
supervise, regulate, and control the gigantic industrial corporations 
of our country. 

Twenty-six years ago a great controversy was in progress in this 
country. The parties engaged in the contest were the people and the 
railroads. The time had come when it must be decided who was 
supreme, the people or the railroads. Congress, reflectiog the senti- 
ment of the people, created the Interstate Commerce Commission. 
In the act creating the commission Congress also promulgated three 
fundamental rules of conduct which the railroads were required to 
obsy. These cardinal rules required of the railroads, first, that they 
should give to the public reasonable and just rat2s; second, that they 
should give to individuals and localities equaHty of rates; and, third 
thev should give to all impartial privileges and f aciUties. 

Before its enactment tne great transportation companies of this 
country had it in their power to levy annually upon the people of the 
United States millions of dollars of unjust tribute. They could with 
perfect impunity give special rates, rebates, drawbacks, and other 
preferences which would enrich one man and impoverish another. 
There was not a syllable of law that regulated the rates or controlled 
the practices or restraiaed the acts of our great railways iq their 
interstate business. The railway managers were absolute in their 
power, supreme in their authority. 

AJl this has been changed. The people are now supreme. They 
are freed from railway domination. They are masters of the railways, 
not their subjects. 

The people of the United States are now in a second great struggle. 
Their antagonist at this time is our great industrial corporations. 
These gigantic organizations are strongly intrenched. They have 
untold wealth. They have unlimited resources. They have able 
leadership. They have the confidence which comes from many vic- 
tories already won. They are equipped in every way to make a 
long, stubborn, and effective fignt. The interests of 90,000,000 

?ieople are at stake. In this great crisis the country turns to the 
National Legislative Assembly. Let us not disappoint the people in 
their expectations. Let us give them the same instrument of war- 
fare, the same weapon in battle, the same fighting machine that they 
used so successfully and effectively in their contest with the great 
railway corporations. Let us create a great interstate corporation 
commission, clothe it with ample power and jurisdiction, and direct 
it to proceed forthwith to bring our gigantic industrial corporations 
into subjection. To guide these great business institutions hi con- 
ducting their business let us proclaim by legislative enactment that 
their prices must be reasonable and just, that all must be given like 
privileges and advantages, and that the National Government will 
not tolerate practices or methods in business that are unfair, unjust, 
or unreasonable, or that are against public policy or dangerous to 
the public welfare. 

Many of our industrial corporations are in fact, though not in the 
eye of the law, public agencies, institutions that are impressed with 
a public use, and are in truth and in reality q^uasi-public corporations. 
Whatever law we may enact, it should contam a clause declaring that 
industrial corporations, of a certain size or character, are quasi-public 
corporations, and shall hereafter be regarded in the same class with 
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our railways, telegraph and telephone and all public service and 
public utiUty corporations. We must in some way make a distinc- 
tion between the gigantic corporations possessing large monopo- 
listic power, and controlling the manufacture, sale, and distribution 
of the necessities of life, and the great majority of the smaller corpo- 
rations which possess little, if any, monopolistic power, and which 
are in no way m a position to impose any great burdens upon the 
people through excessive prices. Out of nearly 300,000 industrial 
corporations in the United States perhaps 300 to 500 would cover 
all the industrial corporations which really possess such monopo- 
listic power as to be able to injure any great part of the public through 
the possession of monopolistic powers. Let us separate the sheep 
from the goats. Let free competition, untrammeled by govern- 
mental control, reign among our lamblike industrial corporations, 
but let us bring all other corporations under the yoke of governmental 
control. 

The great corporations largely control the productive forces of our 
country. The wealth produced naturally flows into the corpora^ 
tions. Measured by the stocks and bonds they have issued, our 
corporations own $92,000,000,000 of vour national wealth. This is 
more than double the $41,000,000,000 at which aU our farms and 
farm property is doubled. Seventy-two billion dollars of wealth is 
owned by two classes of our corporations; that is, transportation 
and communication corporations and manufacturing corporations.* 

The census of 1910 snows that one-third of our mahufacturiag 
establishments employ 90 per cent of the 7,000,000 wage earners 
in these' establishments and produce 95 per cent of all our manufac- 
tured products. In round numbers, 10 per cent of our manufactur- 
ing establishments employ three-fourths of the labor in such estab- 
lishments and produce four-fifths of the product. 

One per cent of our manufacturing establishments employ one- 
third of the labor, and produce nearly one-half of our manufactured 
products. 

I do not believe in Government control of private business. I do not 
beUeve that would ever be necessary. All progress would cease if we 
should destroy the incentive for individual initiation, for individual 
effort and energy. But corporations are artificial persons. When 
they attain a certain size, and acquire large control over the produc- 
tion of a product in common use, they cease to be strictly private 
concerns. They have become impressed with the public use, they 
have become pubUc agencies and quasi-pubUc corporations, and 
as such should be placed under the supervision and control of our 
Federal Government. 

Mr. McCoy. What is the salary of the members of the Interstate 
Commission ? 

Mr. Morgan. $10,000, I think. 

Mr. McCoy. I notice that your bill fixes the salary of the proposed 
commission at $7,500. 

Mr. Morgan. If the committee wishes to proceed further at this 
time, I will take up and explain the detailed provisions of my bill. 

Mr. Floyd. I wish to say, Mr. Morgan, that I have — ^and I think 
the other members of the committee have, too — ^Ustened with gjreat 
interest and much pleasure to your arguments, but the House is in 
session at this time, and the members of the committee desire to be 
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on the floor of the House, and I suggest that you proceed with the 
discussion of the detailed discussion of the provisions of the bill at 
the next meeting of the committee next Thursday morning. 

Mr. Morgan. If that is satisfactory to the committee, I am wiUing 
to do so. 

(Thereupon at 12.35 o'clock p. m. the committee adjourned until 
Thui-sday, December 11, at 10.30 o'clock a. m.) 



Committee on the Judiciaby, 

House of Representatives, 
Washington, D. C, Tuesday, December 16, 1913. 
The committee met at 11 o'clock a. m., Hon Henry D. Clayton 
(chairman) presiding. 

Present: Representatives Carlin, Floyd, Dupr6, McGillicuddy, 
Mitchefl, Nelson, Danforth, Morgan, Volstead, Peterson, FitzHenry, 
McCoy, and Thomas. 

STATEMENT OF MB. SAMUEI GOMPEBS, PBESIDENT AMEBI- 
CAN FEDEBATION, OF LABOB. 

^The Chairman. A few days ago a request was made that the com- 
mittee hear Mr. Gompers and some of his associates this morning, and 
I see th^are here present. I do not know how much time they will 
want. We are a very busy committee, but there is no disposition on 
the part of the committee to be unreasonable about the matter or the 
length of the time occupied. With that announcement, we will hear 
from Mr. Gompers and nis associates now. 

Mr. Gompers. Mr. Chairman and gentlemen of the Judiciary Com- 
mittee, let me say in the beginning that it is not our desire that there 
should be hearings, and that which we have to present we shfJl want 
to do so very briefly and occupy but a very small portion of your time. 
It is not with the intention of submitting an argument that I asked 
my associates to request an opportunity of makmg a statement. In 
my jud^enfc everytning that can be said upon this subject has already 
been said. 

The Chairman. Upon what subject, Mr. Gompers ? You have not 
indicated up to this time upon what subject or to what bill you are 



Mr. Gompers. I am speaking to a part of the bill known as the 
Bartlett-Bacon bill, H. K. 1873, Sixty-third Congress, first session, 
introduced by Mr. Bartlett April 7, 1913, and referred to this com- 
mittee and ordered printed. 

I will say that all that can be said either in favor of the bill or all 
that can be urged against it is in print and in the hearings before the 
Judiciary Committee of this House of the last Congress or of some 

Srevious Congresses; also in print are the hearings of the Senate 
udiciary subcommittee. My intention this morning is simply to say 
that the bill H. R. 1873 by Representative Bartlett is, in the judg- 
ment of the men and women of labor who are primarily affected by 
court decisions and court interpretations of the Sherman antitrust 
law, the best bill thus far drafted covering the subject. 
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We have endeavored to secure legislation at the hands of Congress 
for lo these many years respecting me subject of the position of these 
voluntary associations of working people, the associations organized 
not for profit, and to have voluntary associations placed on an 
equality before the law with other voluntary associations in the 
United States — the position these associations occupied prior to the 
interpretations placed upon the Sherman antitrust law by the Federal 
courts, which interj)retation placed the voluntary organizations of 
working people within the pale of the Sherman antitrust law. 

We have suggested to Members of Congress; we have framed our 
suggestions in the form of amendments Trbm time to time, amend- 
ments to the existing law; we have had biUs drafted and introduced 
into both Houses of Congress; we have had, or rather the committees 
of both Houses have had extensive hearings, and out of one form and 
another of the arguments and conferences compromises have been 
reached, particularly in regard to one form of the judicial procedure 
aflfecting the issuance of injunctions and interlocutory decrees, which 
finally developed into what was termed the Wilson Bill; that is, the 
biU introduced by Mr. WiUiam B. Wilson, of Pennsylvania, in the 
Sixty-first and Sixty-second Congresses. To insist upon our full 
demand was deemed inadvisable and impracticable at that time by a 
number of Congressmen, whom we felt were frankly inclined toward 
the legislation we sought; and, as I say, compromises were effected 
which in any event left the question of the position of the labor 
associations, the labor organizations, entirely out of consideration. 

Like all other groups of men or individuals, citizens, we are human. 
We have our faith and we have our principles, or at any rate that 
which we believe to be principles, and we endeavor, in so far as they 
affect us politically, to seek political relief from injustice at the hands 
of Congress. In pursuance of that purpose we have opposed certain 
Members of Congress; that is, the men whom we knew were opposed 
to the legislation we sought and believed essential to our very cixist- 
encQ as organized bodies of citizens engaged in laudable work. We 
announced to all whom it might concern that we should oppose and 
we have opposed certain gentlemen for reelection to Congress because 
we differed from them and they differed from us; whether they were 
right or we were right is not the question, but we believed they were 
wrong, and, as a matter of political duty as well as duty to ourselves, 
we sought their retirement as Representatives or Senators. 

We have also undertaken to advocate the election of men whom we 
beUeved to be more sympathetically inclined, and more regardful of the 
rights or to the justice which we, as organized workers were entitled. 
We have gone into many of the districts and States to be helpful in 
them in order that the legislation might be passed which, we are 
firmly convinced, is necessary to our existence as associated working 
people. And we have gone further. We have gone to the various 
• national conventions of the great poUtical parties in our country, and 
we have endeavored to persuade tnese conventions to declare in favor 
of the legislation which we were seeking. While I am sure it is not 
new to you gentlemen, yet I think it necessary that I should read the 
declarations of the political parties bearing upon the le^slation under 
consideration before your committee this morning, wmch we beUeve 
is best expressed in H. R. 1873. If I should read a few lines more 
then is contained in the declarations specifically bearing upon the 
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subject, I trust that I may be pardoned because there are some of the 
Unes in the general declaration which seem to have little connection 
with the specific subject, and yet probably in the next line or two 
the matter is again referred to. Let me say in explanation, that we 
appeared upon this subject the first time before a national convention 
of a poUtical party at Chicago in 1908, before the RepubUcan National 
Party convention before the committee on platform, and submitted our 
requests for declarations to be incorporated in the platform. That 
party convention gave no heed to the subject; on the contrary, what 
the convention declared was practically a reaffirmation of the wrongs 
and the injustice against which we were protesting, so that we had 
nothing, no comfort, no sympathy, no promise of any sort from that 
convention. From there we went to tne Democratic National con 
vention at Denver, and the party there made a declaration. Because 
that declaration is reaffirmed in the party platform of the Democratic 
National convention of 1912, it will not be necessary to read the 
declaration of 1908. The declaration of the RepubUcan Party con- 
vention of 1912 was practically nil upon the subject. 

Mr. Carlin. When you say the Republican Party, whom do you 
mean ? 

Mr. GoMPERS. The regular Republican Party. 

Mr. Carlin. Then by that do you mean to distinguish the others as 
irregular ? 

A&. GoMPERS. Hardly. Why not take a man at his own wording t 
They call themselves Progressives. 

Mr. Carlin. You were not referring to tiiem just a moment ago ? 

Mr. GoMPERS. I have not yet, not up to this moment, but I intend 
to. The Democratic Party's platform of 1912 contained these 
declarations: 

We point to the record of accomplisll^lents of the Democratic House of RejM-e- 
sentatives in the Sixty-second Congress. We indorse its actions and we challenge 
comparison of its record with that of any Congress which has been controlled by our 
opponents. It has passed a bill to prevent the abuse of the right of injunction. It has 
passed a law establishing an 8-hour day for workingm^n employed in all national pub- 
lic work. We repeat our declarations of the platform of 1908 as follows: "The courts 
of justice are the bulwark of our liberties and we yield to no one in our purpose to 
maintain their dignity. Our party has given to the bench a long line of distinguished 

t'urists who have aided in the respect and confidence in which this department must 
)e jealously maintained. We resent the attempt of the Republican Party to raise a 
fancied issue respecting the judiciary. It is an unjust reflection upon a great body of 
our citizens to assume that they lack respect for the courts. It is the common function 
of the courts to determine the laws which the people enact, and if the laws appear to 
work economic, social, or political injustice, it is our duty to change them. The only 
basis upon which the integrity of our courts may stand is that of unswerving justice 
and protection of life, personal liberty, and property, and as judicial processes may be 
abused we should gu&rd them a^inst abuses. Experience nas proved the necessity 
of a modification ofthe law relating to injunctions, and we reiterate the pledges of our 
platforms of 1900 and 1904 in favor of a measure which passed the United States Senate 
m 1896 relating to contempt in Federal courts and providing for trial by jury in cases 
of indirect contempt. Questions of judicial practice have arisen, especially in con- 
nection with industrial disputes. We believe that the parties to all judicial proceed- 
ings should be treated or judged impartially and that injunctions should not be issued 
in any cases in which an injunction would not issue if no industrial disputes were in- 
volved. The expanding or^nization of industry makes it essential that there should 
be no abridgement of the right of the wage earners and producers to oiganize for the 
protection of wages and the adjustment of labor conditions, to the end that such labor 
organizations and their members should not be regarded as illegal combinations in 
restraint of trade.'' 
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There are a number of other declarations of the party convention 
I (affecting the interests of the working people, but tnat which I have 
just concluded reading contains the declarations of the national con- 
vention of the Democratic Party upon the subject affecting the legis- 
lation sought by us, as I say, in Mr. Bartlett's bill, H. R. 1873. 

I want to read, because of the interest, as well as the declaration, a 
part of the platform of the Progressive Party of 1912, upon this same 
subject. It says: 

We believe that the issuance of injunctions in cases arising out of labor disputes 
should be prohibited when such injunctions would not apply when no labor dispute 
existed. We believe that a person cited for contempt in labor disputes, except when 
such contempt was committed in the actual presence of the court, or so nearly thereto 
as to interfere with the proper administration of justice, should have a right to trial 
by jury. 

The declaration of the Progressive Party upon the subject of the 
right of association as differentiated from t4^e corporations, trusts, 
and combinations affected by the antitrust law of 1890: 

We favor the oiganization of the workers, men and women, as a means of protecting 
their interests and of promoting their progress. 

From a careful perusal of these declarations it will be observed that 
the national convention of the Republican Party totally ignored the 
questions affecting labor's demands for the principles of justice and 
human liberty. The declarations of the Democratic Party upon these 
questions is a reaflSrmation of its favorable platform planks of 1908, 
while that of the Progressive Party is equally outspoken and favorable. 

What I wish to convey by the submission of the declarations of 
both the Democratic and of the Progressive Parties is that if ever an 
election in any country turned upon an issue upon which the people 
have decided, it was m regard to the faithfulness with which great 

{)olitical parties shall adhere to their declarations and party plat- 
orms. The Democratic Party, although not receiving a majority of 
all the votes in the popular vote for the presidency, yet received the 
large number of votes which resulted in electing as the President of 
the United States the gentleman whom the Democratic Party nomi- 
nated. In addition, the Progressive Party candidates received nigh 
upon 3,000,000 votes, and adding the vote of the Progressive Party 
to that of the Democratic Party, the two parties whicn declared for 
this legislation cast nearly, I should say, if not more than two-thirds 
of the votes cast hj the people in that election. 

Mr. Carlin. Which party did the labor people support ? 

Mr. GoMPERs. The labor interests opposed particularly the re- 
election of Mr. Taf t, and in order to accomplish that as best we could, 
we aided in every way in our power the election of Mr. Wilson. 

I say that when the elections were held and later Mr. Wilson was 
inaugiirated as President, he called a special session of Congress to 
deal with two great questions, in which the party had been interested 
and pledged. Now, since April, I think it was, when the special ses- 
sion oegan, though we are vitally interested, yet because the party 
management, or congressional managers, believed that they ought 
not to have their attention diverted from these two specific measures, 
the tariff and the currency, we have been patient and have permitted 
Congress, without objection or any agitation, to proceed with that 
legislation at the special session. 
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We were ffiven to understand that when the deckd of Congress were 
cleared of tnese two questions in the special session, which at that 
time we all believed would probably have been ended in probably a 
month or two, or three — that at any rate at the regular session Con- 
gress would take up seriously and with the very best of intentions and 
purposes this legislation. 

As a result of our work in this line of a^tation and opoosition on 
the one hand to the election of the candidates of the Kepublican 
Party, and cooperation or support to the successful candidate for the 
presidency, we reported the result of that work to the convention 
of the American Federation of Labor, held at Rochester in December, 
1912. The convention, without a dissenting voice, and after mature 
4eliberation, approved and indorsed every action and everv utterance 
of those who were intrusted with the work of pressing nome upon 
the people and upon the representatives of the people the legislation 
we desired as really one of the great conditions upon wmch our 
organized Uves depended. Indeed, they could do Uttle else at that 
Rochester convention, for the delegates were in large measure the 
representative men who carried out that Une of work in their re- 
spective cities, districts, and States. 

Then again, in the last convention of the American Federation of 
Labor held at Seattle, Wash., which closed onlv about two weeks 
ago, the entire subject was again reviewed, and the status of this 
legislation in Congress reported to the Seattle convention. After 
the subject-matter had been reviewed by a committee, and consid- 
ered by that committee with great delioeration, it reported to the 
convention that every eflFort of the organized labor movements of 
America should be concentrated upon tne effort to induce Congress 
to enact the Bartlett-Bacon bill. 

Gentlemen, I am not a pessimist. By temperament, or by train- 
ing, or perhaps a Uttle combination of both, I am inclined to look 
always upon the brightest side of things. But because I do so is no 
reason that I must be unconscious of the conditions by which we are 
surrounded, or that I should fail to understand something of cause 
And effect. Gentlemen, to-day, as has been the fact for more than 
five years, the organizations of working people exist at the whim, the 
fancy, or the mercy of any administration. 

Under the interpretation placed upon the Sherman antitrust law 
by the courts, it is within the province and within the power of any 
administration at any time to begin proceedings to dissolve any 
organization of labor m the United States and to take charge of and 
receive whatever funds any worker or organization may have wanted 
to contribute or felt that it is his duty to contribute to the organiza- 
tion. 

Mr. Webb. Are there any suits pending in the courts now looking 
to this end, Mr. Gompers ? 

Mr. Gompers. There are no suits now pending, but an organiza- 
tion of working men, the window-glass workers, was dissolved by 
order of the court under the provisions of the Sherman antitrust 
law, charged with conspiracy as an illegal combination in restraint 
of trade. And while that organization was dissolved by action of 
the court, yet it created no furore, for this reason: I have no desire 
to reflect upon the men who are in charge of that organization as its 
officers and representatives, but it was, in my judgment, supine 
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cowardness for them not to resist an attempt of the dissolution of 
their associated effort as a voluntary organization of men to protect 
. the only thing they possessed — the power to labor. 

Mr. Uarlin. Where was that suit brought, Mr. Gompers ? 

Mr. Gompers. I can not tell you just now. 

Mr. Nelson. Maj I ask whether there were other matters in the 
case, or were they dissolved purely as an organized labor organization ? 

Mr. Gompers. As an organization, their agreements with employers 
were cited as part of the conspiracy in restraint of trade, just as the 
Supreme Court held in the case of Loewe v. Lawler, commonly known 
as the hatters' case, the court cited the fact that out of the 83 
manufacturers — hat manufacturers in the United States — the organ- 
ization, the union of hatters, had unionized, as the court seemed 
pleased to call it, 73 of their establishments. 

While my verbal memory may not be absolutely accurate, in so far 
as concerns the intent and purpose of the language, the language of 
the United States Supreme Court in that case, said: 

So far had conspiracy proceeded that out of 83 hat manufacturers 73 of them were 
unionized by this association, called the United Hatters of North America. 

And mark you this fact. We know what the tmstandardized law 
of wages means; we know what effect an agreement has upon wages; 
we know that unless there is some established scale of wages, estab- 
lished by some authority, by some power, some force, some group — 
that unless a scale of wages and condition of employment is estab- 
lished calling for a minimum wage, employers who are willing to pay 
a higher wage will be compelled to meet the competition of the 
employer who pays unfairly low wages, so that the only way by 
which the hatters in that case and workmen generally in other cases 
can maintain and support the employer who is willing to pay a fair 
wage and grant fair conditions, is to use the power of associated 
effort to influence the employer who is unwilling to pay a higher 
wage. In other words, the more generally that scale could be intro- 
duced the more secure was the fair employer, and the more secure 
was the better paid workman in the receipt of a fair wage and fair 
conditions. Yet, because the union did that thing, made agreement 
with employers, the fact that they had succeeded in estabUshing a 
minimum scale of wages, minimum hours of labor and other condi- 
tions of employment, and secured more generally fair standards 
prevailing in the trade for the protection of the fair manufacturers, 
as well as the better paid workers — these facts were cited and held by 
the court as proving that the conspiracy had progressed to the extent 
to which I have already mentionea of which tne court made mention. 

Mr. Webb. That was a combination between the labor oi^aniza- 
and the manufacturers, was it not ? 

Mr. Gompers. These 73 ? 

Mr. Webb. Yes. 

Mr. Gompers. Yes, sir; the agreements were agreements made 
vear after year with these manufacturers. It was really what has 
Decome to be known as collective bargaining. 

Mr. Webb. Have you any case where a, labor organization has 
been dissolved simply because they themselves united in asking or 
fixing a certain wage and went no further in uniting with the manu- 
facturers ? 
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Mr. GoMPERS. I can not tell you, sir, about that. But that is the 
verv essence of the hfe of the organization. What I want to convey 
is this, that there are probably, of these 30,000 or more local associa- 
tions of working men, what we call local unions of workdng men and 
working women, probably more than two-thirds of whom have 
agreements with employers. As a matter of fact, I think that every 
observer and every humanitarian who knows greeted with the great- 
est satisfaction the creation of the protocol in the sweated industries 
of New York City and vicinity which abolished sweatshops and long 
hours of labor, and the burdensome, miserable toil prevailing, and es- 
tablished the combination of employers and of work men and work 
women by which certain standards are to be enforced, and no em- 
ployer can become a member of the manufacturers' association in. 
that trade imless he is willing to undersign an agreement by which 
the conditions prevailing in the protocol will be inaugurated by him. 
Yet, under the provisions of the Sherman antitrust law that associa- 
tion of manufacturers has been sued, I think, for something like 
$250,000, because it is a conspiracy in restraint of trade. 

What I mean to say is this: I am perfectly satisfied in my own 
mind that the Attorney General of this administration, the Attorney 
General of the United States under the present administration, is not 
going to dissolve or make any attempt to dissolve the organizations 
of the working people of this country. I firmly believe that if there 
should be any of them, any individual or an aggregation of indi- 
viduals, guilty of any crime, that the present administration would 
proceed against them just as readily, and perhaps more so, as any 
other; I am speaking of the procedure against the organizations 
themselves ana the dissolution of them. But who can tell whether 
this administration is going to continue very long, or whether the 
same policy is going to be pursued; that is, the policy of permitting 
these associations to exist without interference or attempts to isolate 
them? Who can tell? What may come; what may not the future 
hold in store for us working people who are engaged in an eflfort for 
the protection of men and women who toil to make life better worth 
living? We do not want to exist as a matter of suflFerance, subject 
to the whims or to the chances or to the vindictiveness of any admin- 
istration or of an administration officer. Our existence is justified 
not only by our history, but our existence is legally the best concept 
of what constitutes law. It is an outrage; it is an outrage of not 
only the conscience; it is not only an outrage upon justice; it is an 
outrage upon our language to attempt to place in the same category 
a combination of men engaged in the speculation and the control of 
the products of labor and the products of the soil on the one hand 
and the associations of men and women who own nothing but them- 
selves and undertake to control nothing but themselves and their 
power to work. 

Mr. McCoy. This bill refers also to associations of agriculturists 
and would permit them to combine to enhance prices. I never imder- 
stood why they were coupled in a bill with voluntary associations. 
What is the theory of that ? 

Mr. GoMPERS. Let me cross my fingers, so I will not forget what I 
have to say. In 1890, I think, or in 1889, when the bill m various 
forms was before Congress — the bill now known as the Sherman anti- 
trust law — I was on earth, and so were a number of men who were 
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engaged in agricultural pursuits and men who spoke for them. We 
often had conferences and talks, and we mistrusted some of the 
gentlemen who had declared that they were with us, and we wanted 
to have the distinct exclusion from the operation of that law of the 
organizations of working people and the organizations or the asso- 
ciated efforts of a^culturists and horticulturists, who held simply 
the products of their own labor, not those who were deaUng with the 
agricultural or horticultural products, the result of the labor of others. 
I might be interesting to say that such an amendment was adopted 
by the Senate in the bill then before that body, in Committee of the 
Whole, and after general congratulations that that result had been 
attained, that every objection had been overcome, and that the bill 
could now come before the Senate, everybody was satisfied that the 
real thing that was sought would be accomplisned; that is, the control 
of what the world, by common consent and understanding, regards 
as a combination illegal in character and really in restraint of trade. 
Now, that bill was recommitted to the Judiciary Committee of the 
Senate, and when it was again reported to the Senate that provision 
was omitted. We sisiy that we have been in cooperation with the 
associated farmers of the country; the Farmers' National Union, the 
Society of Equity, and others have aU been with us and we with 
them. We should like to see the Bartlett-Bacon bill enacted. 

Let me call your attention, gentlemen, for a moment to this. 
Under the provisions of the Sherman antitrust law, as it is now 
interpreted, the hatters were mulcted in the sum of $224,000 by 
Mr. Loewe, a manufacturer, who claimed that his firm was dam- 
aged in the sum of about $80,000 by reason of a strike and because 
in California, in San Francisco, another voluntary association of 
workmen declared that they would not purchase Loewo's hat;^ from 
a certain dealer; would not give him their patronage if he, this 
storekeeper, continued to sell Loewe hats. These threefold damages 
were awarded, and the case is again to come up before the United 
States Circuit Court of Appeals, probably within a few weeks or 
months, on final appeal. That is the present status of the case. 
The $224,000 awarded is threefold damages, and the costs of the 
court, amounting in all to about a quarter million of doUars. This 
la the third suit, the third time it comes up before the Federal courts, 
and you can imagine what that means to us as working people. In so 
far as the suit is concerned, as it is introduced in the court, it is proved 
on the official records of the courts and the hearings before Con- 
gress that the whole scheme was devised by that organization which 
has so recently been thoroughly discredited, the so-called Anti- 
Boycott Association, an auxiliary to the National Association of 
Manufacturers; they have borne the high cost of it; not one dollar 
of it was paid by Mr. Lcewe, except as he may have been assessed 
in that Anti-Boycott Association and in the National Association of 
Manufac tinkers. 

Out of the strike of the shirt-waist girls in Philadelphia, where an 
effort was made to abolish the awful conditions in that mdustry, some 
splendid women who were not working women helped to encourage 
tnese girls in their fight that they were making, and they were sued 
bv one of the shirt-waist manufacturers for a sum of over $50,000, 
Claiming threefold damages under the law. Under the provisions of 
the lawMr. C. W. Post, the gentleman who makes out of his peculiar 
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iagredients what he calls a breakfast food and the dope which he calls 
coflFee, brought suit for $250,000 against the American Federation of 
Labor and against the Buck's Stove & Range Co. jointly, because as 
a minority stockholder of that company Mr. Post declared that that 
company should have sued us for the amount they lost during the 
dispute between the company and the men of our movement, and 
that he was therefore deprived of this monetary advantage. Accord- 
ingly, he sued the company and us jointly for $250,000 and demanded 
the threefold damages; in all, $750,000. 

Mr. Floyd. Where is that suit pending? 

Mr. GoMPERS. That suit is not now pending. It was in the Fed- 
eral courts of St. Louis. I will say, so far as that suit is concerned, 
we think it is now entirely removed from any further progress ; but 
the fact is that the suit was brought and had to be defended and 
fought up to the Federal court of appeals. 

Ally man, any employer, any business man who can show to the 
satisfaction of a jury that he has been injured in his business by the 
action of working people, can claim threefold damages, and, as in the 
ease in point, in the natters' case, men have been ruined, men who 
never have had much, but had a Uttle equity in homes and a little 
money in their savings banks, but have lost all in defending these 
suits. In addition, are the criminal provisions of the Sherman anti- 
trust law, which I believe are set out in sections 1, 3, and 7 of the 
criminal provisions — I think it is section 7 — by which anyone adjudged 
guilty can be sentenced to a fine of $5,000 and one year's imprison- 
ment, simply because of his activities, such as nothing more than 
agreeing that he will not work, if you please. In New Orleans only a 
few years ago, men were indicted, working men were indicted, for no 
other reason than that, without violence, without any destruction of 

Eroperty, they supported a number of workmen who refused to work 
elow the standard scale of wages provided for that kind of work 
The men were indicted because they did that. That was a conspiracy 
in illegal restraint of trade under the provisions of the Sherman anti- 
trust law. I have been met with the statement "Well, these men 
were not prosecuted." That is true, but they were indicted, and 
when men are indicted their liberty is impaired. 

In Jacksonville, not more than a year and a half ago, a number of 
men were indicted under the provisions of the Sherman antitrust law 
for the very selfsame condition of affairs. 

In Kentucky, only about two years ago, a number of farmers were 
not only indicted and tried, but convicted and sentenced to various • 
terms of imprisonment because of alleged violation of the Sherman 
antitrust law in that they had agreed not to sell the product of their 
own labor under a certain price. 

Mr. McCoy. Was it strictly their own labor, or was it the labor of 
themselves and such men as they hired ? 

Mr. GoMPERs. I understand it was the product of their own labor, 
and in any event now, supposing, for the sake of the argument in the 
ease of these men it was not entirely the product of their own labor, 
but the provisions of the Bartlett-Bacon bill, to which I have referred, 
provide purely as the product of their own labor. 

Mr. Dupr6. It will not exempt from punishment Mr. Hahn and 
Ml*. Brown, who were sentenced a few aays ago as cotton poolers 



Digitized by 



Google 



TBUST LEGISLATION. 21 

They were sentenced to a fine of $4,000 for a combination of cotton; 
they did not produce it. 

Mr, GoMPERS. You have me up in the air. 

Mr. Dupr6. I will waive the question. 

Mr. GrOMPERS. I do not know anything about it. I have been on 
the go so much; I have been out of Washmgton now for nearly sev«n 
weeks, and many of the things which have occurred in the meantime 
have escaped me, and that I suppose is one of them. 

Here is a case: You know the awful struggle of some vears ago 
through which the miners of the country passed — that is, from 1887 
until 1901 and 1902 — a period of about 14 or 15 years, I should have 
said. For 30 years, witnin my own recollection and observation, the 
men in the mining industry were the most impoverished of any in all 
the country. Their wages were reduced in season and out of season. 
They became demoralized — I do not wish to use a stronger term; 
only anyone who observed the conditions as they existed then would 
apply a stronger term. In 1897 I began in the bituminous fields to 
inaugurate a movement for the purpose of estabUshing a minimum 
scale. Oh, what a struggle it was; what a terrific struggle, involving 
privations and sacrifices. But the miners were accustomed to live 
on little, and it did not involve so very much to live on a little less. 
Finally an agreement was reached, and it made sure its work; its 
influence extended into the anthracite regions, and there the move- 
ment went along. And it finally produced resiilts several years after- 
wards, when the miners went out on their strike in 1901. We all know 
what that meant. We all know not onljr the suflferings of the miners, 
but that the terrible conditions prevailing in the anthracite coal 
regions were exposed to the world s horror. They made a struggle, 
an heroic eflFort. We know how that coal strike either affected or 
threatened to affect all of us. The strike came to an end. It was 
adjusted. Certain improved conditions came about in the hours of 
labor; in the conditions of employment; in the right to expend their 
labors where they would, where they preferred, and so on. It im- 
proved their condition, so that the mmers generally of the United 
States occupy about as good a position, as good an average position^ 
in the economic and material world as do the workmen of most other 
trades and among the best paid trades. Now, you know the condi- 
tions there were m West Virginia; you have read them; some of the 
committees of Congress have made investigations. 

The same conditions in a degree existed m Colorado, and now the 
miners, the coal miners, are threatened with a reduction in wages, 
due to the conditions which have prevailed and still prevail to a large 
extent in West Virginia and which prevail in Colorado. Now either 
they must concede to these employers of these districts — after these 
hard won battles — concede to these employers the right to reduce 
wages, or they must try to secure better wages and better conditions 
for these miners in West Virginia and in Colorado. And^ gentlemen, 
because the miners in their organization, the United Mme Workers 
of America, prefer to appeal to their employers to secure better con- 
ditions for the working miners, the officers of this organization hay« 
been indicted by the Federal grand ]\itj as criminal conspirators in 
ifflegal restraint of trade under the provisions of the Sherman anti- 
trust law. Thev may send these men to jail; may send them to 
prison; but is that going to solve the question? Is that going to 
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satisfy the need ? Is that going to rid the country of any inconve- 
nience which may be occasioned by the exercise of the activities of 
the working people, either individually or as a group, or as an asso- 
ciation ? Does any man fancy to himself that after all the struggles 
which have been made hj the working people to secure for them- 
selves the improved conditions in their work, in their lives, and in 
their homes, that they are going to give up these associations without 
a struggle ? 

Our organizations of labor in the United States are purely Ameri- 
can in character, in conception, in growth, in development, m ideals, 
in idealism, in methods, and in operation. Indeed we hold and 
declare, much to the chagrin of some who in other countries and in 
our own, do not understand us — ^we hold and declare that this 
American labor movement of ours ispurely^ American in government, 
in administration, in convention. We might liken it to Congress in 
the makeup of our organization, which is similar to our Federal Gov- 
ernment. If I could take a moment of your time to indicate what 
I have in mind, I would do it. Let me say that we have, like the 
municipality, our local unions, or the central bodies of these local 
unions, which constitute the local movement and government; the 
State federation, which corresponds to the State government in terri- 
torial scope; we have our international unions, which form the integral 
part of the Federation and which have each of them their own self- 
government; and the American Federation of Labor, a federation of 
them all, possessing only such powers as are conceded to the Ameri- 
can Federation of Labor by these aflBliated and constituent bodies, 
and every other right and every other power reserved to themselves. 
So, I may say, we have the initiative and the referendum; we have a 
convention and we deal with the subjects affecting us, not only as 
workmen and work women, but affecting us as citizens. I venture to 
say, gentlemen, that iTyou will examine first the report of the execu- 
tive council of the American Federation of Labor, made at the 
Seattle convention, which as I have said closed its work about two 
weeks ago — the convention held from November 12 to 22, 1913, inclu- 
sive — ^you will find here that the printed official proceedings of that 
convention, covering about 412 pages, deal with tne questions affect- 
ing us, not only as workers, but as citizens and men, and deal com- 
prehensively and I believe practically and wisely with a number of 
the great questions affecting us as a rfation. I am willing that tJiis 
record of ours, a true record of the proceedings of this convention 
to which I have referred, shall be submitted for criticism to any 
humanitarian, to any economist, to any patriot who really loves 
liberty and justice and who aims to work for the progress of our 
Kepublic by law and with a due regard for human welfare and the 
advancement of our country. I challenge the world of critics and 
opponents to find a flaw, to find one mmor chord, which does not 
express the highest and the best thought and hope for all the people 
of our country and our time. 

Our organizations are going to exist. You can not drive them out 
of existence. Enact any law you please, make them criminal con- 
spiracies and instruct the officers of the Federal Government with its 
Army and Navy, if you please, to drive out these organizations, and 
you will find that it can not be done and will not be done. All history 
lUustrates this one fact, that whatever associated effort existed at 
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any given time iq the history of the world; any associated eflFort which 
existed for the purpose of propagating the idea of libertjr; the idea 
of freedom; the idea of human justice; the idea of bettering the lot 
of the poor devil who produces the wealth of the world — every eflFort 
to crush them out may have apparently succeeded, but what was 
then before them? The open movement of men who asked consid- 
eration for that which they had to present became the underground 
secret organizations, which held then meetings in subterranean pas- 
sages or m woods and forests and had to bury their records, which 
omy in the recent past have been unearthed and given to the world. 

We aim in our movement to epitomize the struggles of labor 
throughout the ages. We aim to express the best thought and the 
hopes of the wage-earning masses of our country. We aim to accom- 
plish the improvement of the condition of the toiling masses by- 
gradual, natural, and evolutionary process. We present our demands 
to the conscience of the American people, and the declarations which 
I read here this morning as coming from the conventions of the 
national Democratic Party and of the national Progressive Party, 
these declarations were not made as a divination; it was not a per- 
sonal inspiration; it did not come out of the clouds; these declara- 
tions were made in response to an agitation and a deep-seated feeling 
^mong the people of our country that these declarations, this legisla- 
tion, were necessary. In response to that general feeling and that 
general demand the declarations were made. 

Now, we come before you. We know that in many countries there 
have been formed among the working people, not only the organiza- 
tions which I have triea to outline, but also other kmds of organi- 
zations, some of them supposed to be industrial, some of them sup- 
posed to be political. Indeed poUtical parties have been founded 
under various names — the Independent Labor Party of England, the 
Socialistic Party of Germany and of Austria and of other countries; 
in the American labor movement, the American Federation of Labor. 
We are endeavoring to carry out our movement upon the theory 
recognized in American governmental work and development; that 
is, you say to us that there is no such thing as a wage-working class; 
the traditions in our lives preclude the possibility of asserting there 
are two or more classes; you say to us that there is no privileged 
class in the United States. I shall not attempt now to discuss or to 
criticise or to deny that proposition; but I do say that we are of your 
fellow-citizens and that a large part oi your fellow-citizens, an over- 
whelming number of the voters of our country, have indorsed our 
legislative proposition by their votes. We ask relief. We ask that 
their will be put into eflFect by the enactment of this legislation, which 
is so essential for our very existence, our normal existence, that we 
may continue our work along our lines, and with the highest and the 
best motives and purposes and achievements, and thus, judging our 
future by our past, we shall proceed in the orderly development of 
our worK and movement and bring hope and comfort and better 
conditions in the life of our fellow- workers. We ask that we may 
be permitted to go on with our work. We do not ask any immunity 
for any criminal act which any of us may commit; we ask no immu- 
nity for anything; but we have the right to existence, the lawful, 
normal existence as a voluntary association of workers, organized not 
for profit, but organized to protect our hves and our normal activities. 
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Mr. Webb. Do 38 this bill give you what you want? I understand 
from reading it that it gives you tne right to fix your own standard of 
wages among yourselves; fix your own hotirs of labor among your- 
selves. But, now, does this bill give you the right to go further and 
do what I interpret vour remarks mean you want done; that is, 
after you have formed, this agreement among yourselves as to hours 
of labor and wages, to go still further and contract with a manufac- 
turer, or with manufacturers, that they shall pay this particular 
wage and adopt these particular tours; and that if they do not adopt 
these wages and hours of labor, that you have the right to boycott 
them; and if they do adopt them they shall have no right to employ 
anybody else except one of your organization and upon the wages 
and the hours specified in your contract with them ? Is that what 
you want accomplished, and is that accomplished in this bill ? 

Mr. GoMPERS. We think that that whicn we ask is accomplished 

in the bill — the right to own ourselves; the right to contract, whether 

singly or collectively, for our labor power; me right to control our 

4, wages and to expend them just as we will, without regard to the let 

or hindrance of anyone. 

Mr. Carlin. Mr. Webb referred to the right to boycott. Do you 
think that is included in this bill ? 

Mr. GoMPERS. I think it is. Of course, like the Quaker whose dog 
had stolen his piece of meat. He declared that it was against his 
faith to inflict pain upon him, but he said: "I will give thee a bad 
name, thou mad dog, mad dog," then began foUowmg up the dog 
and running after hun and all the time snoutirg, ''Mad dog, mad 
dog, mad dog,'' and the crowd joined in yelling, "Mad dog, mad 
dog," until some fellow took a club and strucK the poor animal 
across his head and killed him. We call it boycott; then we hear of 
the primary and the secondarv boycott. Boycott, as we have come 
to understand it, is not exactly as we undertake to exercise it. The 
q^uestion of the boycott, as we expected to exercise it and have the 
right, we hold, to exercise it, is the right either sbgly or collectively 
to bestow or withhold patronege upon anybody or from anybody. 
If we have our weges and go into a store and say: "We do not like 
the cut of your jib; we do not like your physiognomy; we do not like 
the color of your hair; or you are bald-headed, and we do not like to 
deal with a bald-headed man and we are not going to give you our 
patronage" — that is all there is to it. Or whether we say: "You 
are selling this book, which we regard as immoral or improper. We 
believe that in the manufacture of the book sweatshop conditions 
prevailed. We believe it is the work of some rum seller — put it as 
you please, upon any hypothesis, upon any ground, and unless you 
stop selling tnat book produced in that way, why, we will not only 
not buy that book from you, but we will not buy any other book 
from you. We will not buy any other book from you." What 
vested right has this man in my patronage or in the patronage of 
anyone else that the patron can not witmiold it and bestow it as 
he pleases ? That is all we understand and propose to exercise under 
the provisions of this bill when enacted into law. 

As a matter of fact, let me describe to you what the American 
Federation of Labor has ever done, and the extreme cases which it 
has ever done in the case of what is known as boycott. An organiza- 
tion of working people, sometimes not so very well organized, if they 
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ever get into trouble with employers respecting them as wage earners, 
» they appeal to us for aid. We first make an investigation, and then, 
after making an investigation and learning the cause of tne trouble, 
endeavor to adjust it. If we fail in adjusting the dispute, and we 
find that the cause is that of the working people themselves, why we 
simply do nothing; if we fail in adjusting the dispute, and find that 
our own people were at fault in part or in whole, the matter is dropped ; 
but if we, after our investigation, find that we were not only unable 
to adjust the difficulty, but that the difficulty was caused by and pro- 
voked by the emplover, why we declare that we have made the enort 
of adjustment and have failed; that we have made an investigation 
and foimd that so and so was at fault; that he was unfair to his 
employees, and we say: "Secretaries of imions will please read this 
notice at their meetings and friendly and labor papers pleate copy." 
Now, after that would appear once, there was a list in the American 
Federationist under the title "We do not patronize this list." This I 
am quoting substantially. I do not want to be imderstood as quoting 
the exact language, but the essence and purport of it. "The fol- 
lowing list of business men have manifested their imfair attitude 
toward their working people, and we have declared that we will not 
patronize them." 

That is the sum total. There has never been from the American 
Federation of Labor, either by word or deed, or in print or in any other 
form of utterance or expression, a word that ever went forth of greater 
import or purport than I have mentioned just now, and yet under the 

f)rocess of injunction and the interpretation of the Sherman antitrust 
aw by the Federal courts, we have been deprived even of doing that. 
We have gone along; we have increased in the memberships of the 
unions affiliated to the American Federation of Labor; more than a 
quarter of a million of men have come into our federation within this 
past year, and then we are asked: "If that be a fact, and you speak 
of it as il you are proud of it" (and I am), "why do you ask this 
legislation?" 

1 repeat that I am an optimist; I believe in the good and in the true 
and in the final outcome of the things, but you have got to do your 
duty and prevent the possibihty of what may come. We may not 
always be fortimate enough to have men in the administration of the 
affairs of our country that shall deal fairly with these great problems 
and questions of these organizations. 

Mr. Cablin. Right along that line can you tell the committee what 
is the condition of labor to-day in the coimtry f Is there any imusual 
amoimt of imemployed ? 

Mr. GoMPERs. I think not,' sir; that is, not to any appreciable 
extent. Of course, one poor devil out of work, so far as ne is con- 
cerned, the whole world might be out of work. He is suffering, and 
his family is suffering. I suppose there is not any change, any gov- 
ernmental change, which can be made in anything affecting industries 
at all, but what during the transition period some people will feel the 
effects of it. 

Mr. Carlin. But nothing beyond the normal! 

Mr. GoMPERS. I think there is a little beyond the normal, but I 
am very sorry to find that there are some numbers of my fellow 
workers unemployed. It may be a little beyond the normal, but I 
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apprehend that it is due more to transition from one condition to 
another, rather than to any real depression. 

Mr. Floyd. I want to see if I understand your position. If I 
understand your position under the existing status of the law as 
determined by the Federal courts, if the Attorney Greneral should 

Sroceed to dissolve any of your labor organizations they could be 
issolved. Is that yoiu* proposition ? 

Mr. GoMPERs. Yes, sir. 

Mr. Floyd. And that your existence, therefore, depends upon the 
sufferance of the administration which happens to be in power for 
the time being ? 

Mr. GoMPERS. Yes, sir. 

Mr. Floyd. What you desire is for us to give you a legal status 
under the law ? 

Mr. GoMPERS. Yes, sir. 

Mr. Floyd. So you can carry on this cooperative work on behalf 
of the laborers of the country and of the different organizations with- 
out being under the ban of the existing law ? 

Mr. GoMPERs. Yes, sir. 

Mr. Carlin. In other words, you want to be exempt from the 
operation of the Sherman antitrust law ? 

Mr. GoMPERs. Yes, sir. 

Mr. Carlin. That is the only law which affects your operations, so 
far as your discission goes th^ morning ? 

Mr. GoMPERs. Yes, sir. I hold that it first was the intention of 
Congress that the volxmtary association of workmen and work- 
women and of agricidturists and horticultmists with respect to the 
product of their own labor should not come imder the provisions of 
that law, and that the Senate passed such an amendment. Then the 
House of Representatives, on one or two occasions, passed by a 
practically unanimous vote such an amendment. If you will look up 
the Congressional Record you will find an amendment, the Littlefield 
amendment to the Sherman antitrust law. When an amendment was 
offered we asked the Republican Members, then in control of legisla- 
tion, to incorporate this amendment in their bill, and they refused, 
each one of them. Then we went to the Democrats and asked them 
whether they woiild. The amendment was offered to the bill from the 
floor and the amendment adopted, I think, with but eight or nine 
dissenting votes, and so I say that, as a matter of fact, at one time 
the Senate adopted the amendment while the present act was a bill 
before the Senate — adopted the amendment, and at other times, 
on one or two occasions, the House, by specific terms, adopted the 
amendment, and did so practically by unanimous vote. 

We hold that it is a very far-fetched interpretation to characterize 
the officials of the voluntary associated workers and to place them 
under the same category as the trusts and corporations. How caii 
there be a trust among workers in so far as then* own labor power is 
concerned ? A trust, as I understand it, is a combination to control 
products. Labor power is not a product. Labor power is inherent 
m and inseparable from the human body, the human heart, and the 
human soul. How can there be a trust in such a nonexisting thing, 
which does not exist and does not make itself manifest at all until it is 
^exercised in the production of something ? 
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Mr. Morgan. May I ask this question right along that same line? 
As I understand these prosecutions and judgments and indictments 
against labor organizations are based upon provisions in the Sherman 
antitrust law? 

Mr. GoMPERS. To a great extent; yes, sir. 

Mr. Morgan. Would it be satisfactory or accomplish the same 
purpose for you, instead of enacting the provisions of this bill, if you 
would simply amend the Sherman antitrust law by adding a clause 
something like this: ^^ Provided y however j That nothing herein shall 
apj)ly to labor organizations or agricultural or horticultural organi- 
zations.'' Would that cover the same ground as this bill? 

Mr. GoMPERs. Substantially, yes, in so far as that is concerned* 
but yet the Bartlett bill is the result of the work of Senator Bacon and 
Representative Bartlett. There is not anything that we have to hide, 
and we have no desire to hide anything we do. We tell you that we 
have tried to prevail upon Senators and Representatives to favor 
the principles of the bill for which we are contending — these rights — 
we have tried to prevail upon them, tried to get them to see our point 
of view. Now, then, we nad a number of bills — the Clayton bill, by 
the honorable chairman of this committee, passed in the House; the 
contemj)t bill, passed in the House in the last session. Neither of 
them gained much headway in the Senate. 

Mr. Oarlin. You considered those good bills, though ? 

Mr. GoMPERS. Yes, dealing with these specific subjects. They did 
not, however, a^ect the status of the labor organizations, and I want 
to say that in this bill we endeavored to prevail upon Senator Bacon 
and upon Mr. Bartlett to advocate and support the passage of the 
Wilson bill — the bill by Mr. Wilson, of Pennsylvania — ^in tne Sbcty- 
first and Sixty-second Congresses, and they declared that they could 
not see their way clear to support that bill. They said that a bill 
could be drafted that would meet the subject in its entirety and 
cover it fully, both as to the question of reheving the organizations 
from the present status under the Sherman antitrust law and 
remedying the abuses of the issuance of injunctiojis and so forth, 
and so these two gentlemen collaborated and the Bartlett-Bacon bill 
is the result. I am sure I am not betraying any confidence when 
I say that our views were sought upon the bill and we were very 
glad to give it our indorsement, and, as I said, both at the conven- 
tionof the American Federation of Labor and 

Mr. Carljn. The only way we can safely legislate for the future is 
to be certain we have learned proper lessons from the past. How 
has the le^lation of this Congress, so far as we have gone, affected 
your organizations ? 

' Mr. GoMPERS. I think it has been sympathetic and constructive. 
I ought to say in connection with that, sir, that for this legislation, 
good as it is, we could have waited a year, or five years if necessary, 
for some of it, providing the legislation affecting our very vitality 
were enacted. I might have to go without pie or beefsteak for some 
years and I could manage to get along without them, but I could not 
very well get along if you should deprive me of every means of 
nourishment. % 

Mr. Carlin. This bill, or a bill accomplishing the same results in 
effect, were it passed in connection with what already has been passed, 
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I take it from what you have said, you would consider the whole sub- 
ject of legislation favorable to the workingman ? 

Mr. GoMPEBS. I think so; yes, sir. And I will say this, I would 
have a very hard tinae, I think, if I attempted to recall or to state 
all these splendid pieces of legislation which have been enacted. 
There have been more than those affecting the workers directly and 
specifically. What this bill really will mean if enacted into law is 
that it will just unfetter us and give us the right to live. If we now 
or at any other time are guilty of any criminal act; if we are guilty 
of any unlawful act; of any act that any other man or group of men 
can not perform, why we are subject to the general laws, as is every 
other citizen or group of citizens. 

Mr. Carlin. Is it not true that the present Confess has, at least 
in one measure which passed this extra session, given its approval 
to the principle involved in this bill? I refer to the provisions in 
the general deficiency bill? 

Afi. GoMPERS. Yes, sir; the declaration — the question of the 
$300,000, for whatever purpose it might be expended, was practically 
hisignificant, but it was a declaration on the part of Congress that 
that money should not be applied for the prosecution of men engaged 
in normal work, which is, in work not imlawful. It was a declaration 
that meant much; it was significant, and this is the logical sequence. 

Mr. Carlin. Do you not think it was practically an indorsement 
of the bill you support ? 

Mr. GoMPERS. There is no question about that. 

Mr. Morgan. I should Uke to pursue my^ question a Uttle further, 
that I may have a little better understanding. I understand, then, 
that the provisions of this bill really go further than a provision 
would which would simply provide that the provisions of the Sher- 
man Antitrust Act should not apply to laoor organizations. In 
other words, there are some additional provisions in here that give 
you affirmative relief, so to speak, that you would not get simply by 

Eassing a proviso that the Sherman Antitrust Act shall not apply to 
ibor organizations? 

Mr. GoMPERS. Yes, sir; that is lust the situation. The bill ac- 
complishes the relief at once instead of by two separate measures. I 
may not be a very competent judge of the phraseology or the con- 
struction of a bill, but if I have any knowledge at all worthy of con- 
sideration I think that it is really one of the very best constructed 
tills that I have ever read, of any in which I have been interested. I 
do not know that I have anythmg to add. 

Mr. Carlin. Just one other question, Mr. Gompers. From your 
point of view, and the point of view of labor, does the workingman 
see anything in the outlook in the country in a business way to dis- 
courage labor at all? 

Mr. Gompers. No, as balm in Gilead. 

Mr. Carlin. As balm in Gilead. In other words, everything 
looks hopeful? 

Mr. Gompers. Yes, sir. I have spent some little time in trying to 
demonstrate to people who would not see that their conditions have 
been improved. I deUvered a lecture on last Friday afternoon in 
New York bearing upon that phase of the subject, the improved 
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conditions which have come, but I am satisfied that we are going, to 
have better conditions for the people of our country. I suppose that 
some people will be affected bv tne legislation of the Congress; will 
be affected by the activities of the working people in insisting upon 
improved conditions as a reward for labor, and the service they are 
performing to humanity. Somebody is going to be affected. It is 
an ill wind that blows no one good, and there is not any balmy day 
that brings relief to the millions that will not affect some poor indi- 
vidual very badly; there is not a thing that you can do that will not 
affect some one; but when legislation and human activities con- 
tribute so much to the welfare and the opportunities of the people, 
the incidental one who suffers, he is to be pitied, but the misfortune 
can not be helped. 

I will say this in closing, that we are very anxious that this legisla- 
tion shall be enacted at an early date. For Heaven's sake, if you are 
sympathetically inclined and will enact this legislation, please do not 
defer it until so late a day in Congress that when it snail pass the 
House it must run the gaunlet of the Senate, and then, in the closing 
hours of the Sixty-third Congress, we find our bill shunted aside, and 
that we have got to begin over and over again. 

Mr. Carlin. This same bill has been introduced in the Senate, has 
it not? 

Mr. GoMPERS. Yes, sir. 

Mr. Carlin. And the Senate have the opportunity to act as 
early as they please. I think this committee, if they act at all, will 
•act promptly and at an early day, and it mig^ht be well for you, to 
look after the Senate a Httle now. Get them stirred up. 

MTj^ Gompers. We wiU try that, but for Heaven's sake do not Jet 
us be hung in the air. If (Jongress does not want to enact this l^U, 
I do jkope that it will be said early. . 

AFTER RECESS. 

Tl^e committee met at 12.30 o'clock p. m., Hon. Henry D. Clayton 
(chairman) presiding. 

Present: Representatives Carlin, Floyd, Dupr6, McGiUicuddy, 
Mitchell, Nelson, Danforth, Volstead, Henry, McCoy, and Thomas. 

STATEMENT OF HON. A. 0. STANLEY, A BEPRESENTATIVE 
IN CONGBESS FBOM THE STATE OF EENTUCET. 

Mr. Stanley. Mr. Chairman and gentlemen of the committee, I 
have a bill before this committoo which I ask to be amended by insert- 
ing ''from and after January first, nineteen hundred and fifteen/' or 
some other such date as the committee may deem fit. 

The Chairman. What is the number of your bill ? 

Mr. Stanley. H. R. 5703. 

The Chairman. You want the text of it amended so as to make it 
effective January what time ? 

Mr. Stanley. I would suggest January 1, 1915, or such time as the 
committee may deem advisable. That is a matter of detail. 

TTie Chairman. The text of the bill is what ? 



Digitized by 



Google 



30 TEUST LEGISLATION. 

Mr. Stanley. The bill provides that no person who is engaged as 
an individual or avS a member of a partnership or as a director or* 
o ther oflBcer 

[H. R. 5703, Sixty-third Congress, first session.] 

A BILL To prohibit persons engaged in the manulactnre and sale of railroad cars, locomotives, railroad 
rails, and siructural steel, or in ine mining and sale of coal, from becoming directors or other officers or 
employees of railroads engaged In interstate commerce. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That from and after June thirtieth, nineteen hundred and 
eleven, no person who is engaged as an individual or as a member of a partnership, 
or as a dh^ctor or other officer or an employee of a corporation, in the ousiness, in 
whole or in part, of manufacturing or selling railroad cars, or locomotives, or raibxmd 
rails, or structural steel, or mining and selling coal, shall act as a director or other 
officer or employee of any railroad company which conducts an interstate-commerce 
business. 

Sec. 2. That any person who shall be guilty of a violation of this law shall be 
punished by a fine of 1100 a day for every dfay during which he shall act as a director, 
officer, or employee of the railroad company, or by imprisonment for such period as 
the court may designate, not exceeding one year, or by both such fine and imprison- 
ment, in the discretion of the court. 

This is a very short bill; it says in very few words exactly what it 
means, and if this committee means to enact any legislation for- 
bidding interlocking directorates, combinations between industrial 
concerns which are manifestly pernicious, why it will enact this 
measure. I have taken occasion to caU tne attention of the com- 
mittee to these particular abuses because it is the most manifest, the 
most indefensible, the most crying oflFense of the kind in the whole 
range of combinations in restraint of trade, the immediate effect of ' 
which is to maintain at an exorbitant price the cost of a product. 
The evil results of the close relationship between common carriers and 
those who produce the things which common carriers use has been 
illustrated so often, has been demonstrated so often, that it would be 
a waste of time for this committee to hold hearings on the subject. 
In addition to that, I do not believe that there is a liberal railroad 
man in the United States who wiU come before this committee and 
oppose this measure. When I was chairman of the committee which 
investigated the steel corporation men like Percival Roberts, a 
director in the United States Steel Corporation and a director in the 
Pennsylvania Railroad, admitted that tnis sort of thing was an abuse, 
a bad practice —the close relations between industrial and carriers. 
Mr. Wood, the vice president of the Pennsylvania Railroad, when 
asked the direct question if common carriers should be permitted to 
own and operate industries or if industries should be permitted to 
own and operate common carriers waited, as Judge Danforth will 
remember, for a moment or two before answering; he weighed his 
words very carefully and then said, in effect, that the practice was 
indefensible. Julian Kennedy, in my opinion the greatest engineer 
engaged in the business of constructing great steel plants, flour mills, 
blast furnaces, and so forth in this coimtry and in Europe, who con- 
structed the furnaces at Gary and the furnaces for the Carnegie steel 
f)lant, who constructed like works in Indiana and China, dwelt at 
ength upon this abuse. The Interstate Commerce Commission, in 
its report of February 22, 1911, Mr. Prouty, calls attention to this 
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evil resulting from the close relation existing between the makers of 
supplies for railroads and the common carriers^ as follows: 

The vice president of a railroad company testified during the hearing that hift 
company could buy locomotives of the oest two concerns; that on account of the 
frei^nt rate, as a practical matter, it could buy Bessemer steel rails of only two com- 
panies; that structural iron of the larger sizes could only be procured from four or five 
companies; and that in the purchase of cars he was confined to seven or eight inde- 
penaent plants. It is well understood that in recent years the price of structural steel 
in larger sizes and of steel rails has been uniformly maintained. It is also well under- 
stood that the same men who are potential in the United States Steel Ck)rporation 
and the American Locomotive Works are influential in directing the policy of our 
railroads. 

Now, if, to use the popular nomenclature, the Steel Trust is to determine the price 
which shall be paid for rails and for bridges; if the Locomotive Trust is to determine 
the price of ongmes, the Car Trust of cars, and the Labor Trust of labor; and if the rail- 
ways have only to meet the demands made by these combinations and charge over to 
the public by an increase of rates whatever is paid, a most unfortunate situation haa 
developed. There is nothing in all this which enables us to say that railways do pay 
extravagant prices, and if we are satisfied that present rates do not yield an adequate 
return we should , notwithstanding these conditions of monopoly, unhesitatingly 
approve an advance; but in view of the monopolistic character of the business we 
should pro ceed witti caution. 

This bill seems to be an amplification of the commodities clause of the present act. 
The commission is of the opinion that unjust discrimination and undue preference 
will exist so loi^ as a carrier competes with others in the marketing of commodities or 

Eroperties. The producer or manufacturer who has no interest in a carrier must base 
is calculations upon his experience in producing or manufacturing, plus the lawful 
transportation charges of the carriers. The carrier that engages in the manufacture 
or production and also in the transportation can combine the two in such a way as 
to profit bv the carriage if it does not profit by the manufacture or production, or to 
profit by the manufacture or production if it does not profit by the carriage. 

The commission is of the opinion that carriers ought not to have any interest in the 
commodities which they transport. This does not go quite so far as to say that the law 
ought to prohibit a manufacturer or producer from owning some interest in the car- 
rier, or an officer or director of the carrier owning some interest in the manufacturing 
or producing industry, but such interest ought not to be controlling. 

Mr. Webb. You have no doubt about the constitutionality of the 
bill? 

Mr. Stanley. None in the world. Mr. Webb, I take it that thi& 
committee has often reviewed the sweeping statements of the Supreme 
Court touching the plena^ power of Congress over interstate com- 
merce, from Gibbons and Ogden on down. You will remember such 
expressions, I think, in the Bauman case, in which the court holds 
that in interstate commerce there are no States. I take it that Con- 
fess has the same power over the public highways constructed from 
ties and rails that it has over a public highway called a navigable 
stream, and that it can use its own discretion in seeing who shall 
operate that highway and who shall not, and upon what terms and 
conditions it shall operate. 

I hold that in a strict sense there is no such thing as a quasi pubUc 
corporation, as that term is usually used. There is no such thing as 
a corporation that is half private and half public. A (][uasi public 
corporation is a public corporation, and it is private only m the sense 
that the officers of the corporation, those who direct and manage its 
affairs, are paid out of the earnings of the corporation and not from 
the public Treasury, but in every other sense they are absolutely 
public servants; and that he who operates an interstate highway is a 

{)ublic servant, a Federal officer, and that he and his business is abso- 
utcly in your hands and you can say who shall be its president, who 
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shall be its directore, who shall be its employees, and what shall be 
their charges, or legislate as to any other detail of their business with 
the absolute assurance that you are firmly upon jurisdiction defined 
and settled by innumerable decisions of the Supreme Court of the 
United States. 

Mr. Nelsok. Maybe you we just prohibiting a form of it as a 
director; but supposing the same party owns the two concerns, the 
stock, then how would you reach tne evil ? 

Mr. Stanley. I have other measures ; I have now a bill which will 
shortly be presented to this committee which ^oes at length into that 
question. I do not mean to say, gentlemen, that this bifl is sufiBicient 
to reach the whole matter. 

Mr. Nelson. It merely reaches the directory form ? 

Mr. Stanley. I merely reaches one phase of the directory form. 
I wish to be very brief here to-day, but 1 will say that this bill is not 
adequate at all to reach the evils incident to interlocking directorates. 
But you have two evils that confront you; first is me pernicious 
results of the intimate relations between those who are engaged in a 

Eublic and those who are engaged in a private business. Now I 
old, as a general proposition, that no man should occupy the dual 
relation of a comptroller in a public and in a private business. I hold 
that no man should have the right to operate a public business and a 

{)rivate business at the same time having a pecuniary interest in both, 
or the simple reason that it is easy enough for him in that event to 
pervert the business of the public through the aggrandizement of the 
private industry. He has two pockets in the clothes of the same man, 
one filled from the proceeds of the public business and the other 
filled from the proceeds of the private business. Now suppose the 
Interstate Commerce Commission, having plenary power to say how 
much he shall put in this pocket, puts a ban upon his earnings in tJie 
public pocket, if he can secretly divert the earnings of that public 
business to the private pocket he will inevitably do it, will he not? 
And that is exactly what they have done; and that will be remedied 
by legislation much more elaborate than this bill. This bill is 
intended to reach simply this : The manufacturers of the apparatus 
by which public carriers are operated; their rails and their cars and 
their locomotives and their fuel. In other words, I mean that the 
men who supply the tubes for their boilers and the plates for their 
boilers and the rails and the spikes and the like are also the men who 
sit on the boards of directors of these concerns. 

Now, the Interstate Commerce Commission says that we will look 
at your earnings in order to determine the fairness and justice of 
your rates. It is impossible for the Interstate Commerce Commis- 
sion to fix the tolls of a railroad like it fixes the tolls of a turnpike. 
It has the same power exactly, I maintain. You can say to the 
turnpike company: ''You shall charge so much for a horse, so much 
for a head of stock, so much for a vehicle drawn by two horses, so 
much for an automobile of a certain horsepower '\ and so on; but you 
can not say to the railroad: "You shall charge so much for hauling a 
carload of sand and so much for hauling a ton of lails, and so much 
for hauling this, that, and the other thing''; it is a more complex 
business, and you are bound to give to the roads a wide discretion in 
the classification of freight and in the fixing of its tariffs, because 
they are affected by other roads reaching the same points. They 
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are aflFected by the competition of water carriers; they are affected 
by the cost of construction, and you can not lay down those simple 
hard and fast rules. And so, as an ihevitable result, the Interstate 
Commerce Commission has looked at the capitalization of a railroad, 
and if it is anything like justly capitalized you will find from all of 
these advanced-rate cases that they then have said: ^'If you are 
making, say, 7 per cent on your preferred stock and paying 5 per 
cent on your bonds, your returns are the most available measure of 
the justice of your rates"; and they have said: ^' You may earn so 
much upon a lair or an approximately fair capitalization." 

Now, the railroads know that their earnings, their nominal earn- 
ings, are in fact the measure of their tariffs, and if they earn 10 per 
cent on their preferred stock and 4 or 5 or 6 per cent on their com- 
mon stock it will not be long before some man will come in and com- 
plain of the rate, and he will call attention to their enormous earnings, 
either based on their capitalization or based on the train mileage or 
based on the ton mileage, or based on some of the standards by 
which the earnings of roads are measured. In that event, if the 
earning is excessive, the rate probably will be cut; but if the railroad 
shows that by these various standards it is only earning what other 
roads are earning, the Interstate Commerce Commission will say that 
this rate is only a fair compensation for the services rendered and 
for the capital invested. So, do you not see it is to the interest of 
great railroad companies to conceal their earnings, and there is no 
more perfect measure of the concealing of that earning than for the 
same man who owns the railroad to also own and operate the con- 
cerns that supply the railroad; and they can by diverting the earn- 
ings of the railroad to the betterment of the private enterprise — that 
is, supplying the railroad with rails or cars or engines — they can put 
into another pocket, so that it can not be seen by the commission, 
any amount of net earnings, and as a result the earnings of the rail- 
road appear normal, but no one knows how much has been paid for 
supplies at the exorbitant] figure. And, as the Interstate Commerce 
Commission has shown you, the best proof of the fact that the rail- 
roads themselves are not concerned about the cost of their own 
equipment and operation is that notwithstanding the fact that T 
rails, for instance, such as you may use in mines and on these streets, 
go up and down; notwithstanding the fact that these little T rails 
that they use in your coal mines, for instance, must be run through 
the roller just the same number of times as a rail that is 120 pounds 
to the yard. The relative cost of producing a ton of small rails is 
much greater than a ton of large rails, because there is the same 
amount of labor expended, practically. They must be cut and the 
holes must be bored in them, yet 1 ton of these little-car rails will 
contain three times as many rails as a ton of these massive rails used 
on the railroad, and yet the Httle rail is made at a greater cost but 
sells at 20 per cent per ton less than the big rail, and it only does 
that for the reason there is an understanding between the maker and 
the user of the rail that it shall not b,e sold for any less, as the Inter- 
state Commerce Commission said. 

Mr. Danforth. How are you going to stop this practice by this 
proposed bill ? Take this bill, I say ? 
81811— VOL 1—14 3 
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Mr. Stanley. This bill will stop it in this way. It will prevent 
the man who is making the rail, or making the locomotive, or making 
the plates, from having any interest in or any control over the rates 
of this company, or over its operation. 

Mr. Danforth. Have vou not got to forbid that man being a 
stockholder and owner oi the two enterprises before you can reach 
that? 

Mr. Stanley. I would. 

Mr. Danforth. But this bill will not do it ? 

Mr. Stanley. I do not mean to say that this bill will do the whole 
thing. 

Mr. Morgan. It puts in a dummy, does it not ? 

Mr. Stanley. No; it is productive of good results. 

Mr. Danforth. What is to prevent them from putting in a 
dummy? 

Mr. Nelson. Assuming that you do not follow it with a provision 
of ownership of stock, would it not be very easy to get around your 
bill? 

Mr. Stanley. It will stop a great many of the bad practices. 
For instance, I will give you an mstance now from the Department 
of Justice, and which has been passed on by the Interstate Cfommerce 
Commission. 

The Louisville & Nashville has a freight agent who is in charge of 
a boat line, and the boat line charges the same rate that the railroad 
does. Here is a man who is makmg these cars; he is also an agent 
and director in the company that is using them. It is very easv for 
him to sit one day as tne director of the railroad company ana the 
next as the director of the manufacturing company — and that is the 
way prices are fixed — and fix the price the railroad shall pay for his 
rails — and it is very easy the next day for him to sit as the director 
in the manufacturing concern and fix the price that he shall charge 
for the rails. He is both buyer and seller. 

Mr. Nelson. I am somewhat in favor of your position, but it seems 
to me you ought to unite the two remedies, so there will be complete 
relief. 

Mr. Stanley. I do not mean to stop here. I mean to say that 
this relief, this thing you can pass now, and the further relief will 
come. And I will tell you that I have talked with the President 
about it, and I do not tmnk I betray any confidence when I say that 
I am sure he is not opposed to it. 1 would go further, much further, 
and I would provide, and will provide, that no man — that no con- 
cern that is engaged in the busmess of manufacturing or producing 
anythiDg of vdue suitable for commerce — shall be an officer or a 
director in any concern engaged as a common carrier* and that no 
man holding stock in any common carrier and also holding stock in 
any industrial concern supplying that common carrier shall vote his 
stock in the common carrier. I would go further than that. But 
I did think that this specific measure, with a heavier penalty than 
is provided in the other bill, should be passed. You will recall but 
recently an investigation into the affairs of the Pennsylvania Rail- 
road, in which it developed that the officers of the railroad were also 
officers of these coal companies, and the frightful abuses that resulted 
from it, and it is a notorious fact that all over the country you have 
men employed in coal companies who are also interested in railroads. 
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Mr. Floyd. I will ask if it did not develop the fact that they were 
not only oflGlcers, but owned the entire stock in the coal companies? 

Mr. Stanley. Yes; that condition prevails in my country. And 
whenever you find a railroad owning, by stock ownership or other- 
wise, a coal mine in any particular section, the other coal mines 
wither and decay; they can not stand the pressure. 

I now wish to call your attention to a statement of the Interstate 
Commerce Commission, not in reference to this bill, but touching the 
general principles of a bill pending. 

I have a great many bills before this committee now, but in collabo- 
ration with some of tnis committee I am trying to weld them all into 
one measure, so you can reach them more aaeauately than you would 
by taking up separate bills, but I think this bill should be passed first 
for several reasons. In the first place, there is much talk that we 
are going to smash business, and I fully appreciate the fact that in 
legislation aflFecting the detail of these great businesses of this country 
we are sailmg between Scyl^a and Charybdis. Any ill-digested legis- 
lation smashmg the heads, you see, even though it strikes at abuses, 
will cause trouble, cause consternation in this country, and it might 
cause panics. For this reason I think it is advisable for this com- 
mittee to carefully weigh not only the facts that the legislation is 
meant to remedy an existing abuse, but that the remedy is such as 
to prevent the abuse, like a skillful surgeon would take out a cancer 
ana leave legitimate operations uninjured and undistrubed. This 
bUl, while it is intended only to prevent one single, solitary abuse, 
is so simple, so directly aimed at a thing so manifestly wrong, that I 
believe it will cause no fright to business; in fact that it will reassure 
business, because no great business man is going to fail to see that he 
can not be harmed unless he means to profit by not only what ought 
to be unlawful, but what is merely dishonest; and at the same time 
it will remedy one particular phase of the situation that needs immedi- 
ate remedying. I thank you. 

Mr. FjtzHenry. A great many courts hold their meetings this 
month and next month, and should this matter not have immediate 
attention ? 

Mr. Stanley. Yes; I think it ought to have immediate attention. 



Committee on the Judiciary, 

House of Kepresentatives, 

Friday, December 19, WIS. 
The^ committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. You may proceed, Mr. Morgan. 

STATEMENT OF HON. DICK T. MORGAN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF OKLAHOMA— 

Continued. 

Mr. Morgan. Mr. Chairman and gentlemen of the committee, I 
appreciate the courtesy you have extended me and I have reduced to 
writing what I wish to say, which will be the quickest way of pre- 
senting the matter. While perhaps you will not all agree with my 
ideas, 1 think in the main you will find that the propositions which I 
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will present are at least diflferent from the propositions in any of the 
other bills on this question. 

In my address before the committee on the 9th of December, upon 
my bill, H. R. 1890, 1 confined my remarks mainly to the provision 
of the bill which creates a national conunission to have supervision 
over our large industrial corporations. I attempted to show that 
such a commission should be created without aiscussing in detail 
what power or jiuisdiction should be given the conunission. I took 
the position that a commission was desirable— even though no addi- 
tional statutes were enacted to further regulate these corporations. 

I presented ten propositions in support of my contention for the 
creation of such a commission. These ten propositions stated very 
briefly are as follows: 

1. The Republican and Progressive platforms of 1912 specifically 
indorsed such a conamission and the Democratic national platforms 
have declared for a program of antitrust legislation, which could not 
be enforced or administered successfully without additional executive 
and administrative machinerv. 

2. That the conamission plan had been indorsed by Senators and 
Representatives in Congress, Government officials, editors, educators, 
political economists, merchants, bankers, manufacturers, and busi- 
ness men generally. 

3. That the business interests of the country were favorable to the 
creation of such a commission, including not only merchants, manu- 
facturers, and bankei*s, but the men at the head of some of our great 
industrial corporations. 

4. That the majority of the Senate Committee on Interstate Com- 
merce, Sixty-second Congress, after an exhaustive hearing on the 
subject, reported in favor of the creation of such a commission. 

5. That a commission would be useful if for no other purpose than 
to aid in the dissolution and reorganization of unlawful corporations. 

6. That the commission was desirable to do the work now assimed 
to the Bureau of Corporations, so that without any additional re- 
strictive or prohibitory legislation, it would be wise to merge the 
Bureau of Corporations into a commission, and give the commission 
the additional work of aiding the courts in the dissolution and reor- 
ganization of unlawful corporations. 

7. That any additional restrictive, prohibitory, or remedial legis- 
lation on the subject makes a commission imperative and indis- 
pensable. 

8. That a commission, without any power to fix or regulate prices, 
would be a potential force in restoring and maintainmg healthful 
and effective competition, as a factor in regulating the prices of all 
food products, merchandise, and manufactured articles, and thus 
the commission would aid in solving what is now known as the high- 
cost-of-Uving problem. 

9. That me incomparable achievements of the Interstate Com- 
merce Commission, in largely solving the problems of railway charges 
and practices justifies the placing of our large industrial concerns 
under the supervision of a similar commission. 

10. That many of our industrial corporations are in fact quasi- 
pubUc corporations, and should be made such by statutory enact- 
ment, and hereafter be classified with railways, telegraph, telephone, 
and other pubUc-service and pubUc-utiUty corporations. 
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SALIENT PROVISIONS OF H. R. 1890. 

I will now discuss some of the salient provisions of the bill (H. R. 
1890) which I have introduced. Some of these provisions may be 
enumerated as follows: 

1. The creation of the commission (sec. 1), and the provisions which 
define the corporations which shall be subject thereto (sec. 1). 

2. The declaration that all corporations subject to the commission 
are quasi-public agencies or corporations (sec. 2). 

3. The provision requiring such corporations in conducting their 
business to use only such practices, methods, and means as are just, 
fair, and reasonable and not contrary to public policy or dangerous 
to the public welfare, and making it unlawful to do otherwise (sec. 4). 

4. The provision requiring such corporations to deal justly and 
fairly with competitors and the public and prohibiting the granting 
of special privileges or advantages which shaU be unjustly or unrea- 
sonably discriminatory as between individuals or sections of the 
country (sec. 5). 

5. Giving the commission power to enforce these provisions, and 
to make rules and regulations not in conflict with the Constitution 

nd laws of the United States, to aid therein, and by such rules and 
e ulations to prohibit any particular or specific act or acts, prac- 
tice, method, or device that is contrary to any of the provisions of 
the act (sec. 9). 

6. Requiring such corporations to sell their products at just, fair, 
and reasonable prices, and making it unlawful to do otherwise (sec. 3) . 

FIRST. THE COMMISSION AND CORPORATIONS SUBJECT THERETO. 

Section 7 creates the ^'Interstate Corporation Commission.'' The 
name is immaterial. With equal propriety it might be called the 
Interstate Trade Commission, the National Industrial Commission, 
the Federal Trade Commission, the Federal Antitrust Commission, 
ap by any other name that will not confuse it with the Interstate Com- 
merce Commission. 

The commission consists of seven members. Each member is 
allowed a salary of $7,500 per annum. The number on the commis- 
sion, the salary of the members, the length af their terms, and many 
other details are minor matters. 

Every corporation engaged in interstate commerce, not subject to 
the jurisdiction of the Interstate Commerce Commission, whose 
gross annual receipts or the total annual gross receipts of whose 
subsidiary compames are in excess of $5,000,000 are made subject to 
the provisions of the act. Some other test might be adopted to fix 
the Kind and character of the corporations which shall be made sub- 
ject to the commission. In determining what corporations shall be 
placed under the commission, gross receipts should be considered, but 
m addition thereto we might well consider the capital invested, and 
the nature and character of the business. 

The terms of the law should be such that only corporations which 
may be clearly classed as public agencies, or quasipublic corporatians 
should come under governmental control. So far as may be consistent 
with the public good, we should leave the business of the country free 
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from governmental control, giving to individual initiative, energy, 
ability, and ambition the widest field possible in the development and 
management of the business and commerce of our country. 

SECOND. CORPORATIONS SUBJECT TO THE COMMISSION SHALL BE 
DECLARED QUASI PUBLIC AGENCIES OR CORPORATIONS. 

If we are to assume governmental control of any of our industrial 
corporations it must be done on the groimd that the business of such 
corporations have become impressed with a public use and the cor- 
porations themselves have ceased to be merely private concerns, and 
must henceforth be regarded as quasi pubUc corporations. 

It is maintained that these corporations are creatures of the times; 
that they are the natural product of twentieth century conditions; 
that they are the offspring of science, discovery, and invention; ^at 
they ai'e the natural resiut of the wonderful improvement in trans- 
portation and communication facilities; and that they typify the 
advanced civihzation of the age. 

It is further claimed that they are useful; that they are economical; 
that they avoid waste in production; that they are favorable to 
labor in securing steady employment, remunerative wages, short 
hours, and favorable conditions imder which to labor. 

As other nations have large corporations, it is asserted that we 
must have them or we can not compete in the markets oi the world. 
All these things may be tnie. If so, the mere certain it is that the 
giant corporations, with hundreds of milUons of capital, con fc. 'oiling 
the production, distribution, and sale of products in common use 
among ad ouj people, possessing unquestionably large monopolistic 
power in the control of prices, a 'e quasi public corporations, and as 
a ma'ite/ of wise pubUc poUcy should by law be declared to be such. 

THIRD. FAIR, JUST, AND REASONABLE PRACTICES. 

The Federal Government long ago entered upon the policy of con- 
trolling the practices of industrial corporations engagea in interstate 
business. The Sherman antitrust law controls the practices of such 
corporations. That law forbids the doing of certain things. When 
we prohibit corporations from doing certain things, we thereby 
assume the right to control the practices and methods of such cor- 
porations. So far, however, the law only prohibits certain acts. 
We have not fixed anv standard by which the business methods of 
such corporations shall be judged. There are those who seem to 
think that we should confine our legislation to statutory provisions 

frohibiting industrial corporations from doing this or that thing, 
t is well enough to prohibit certain acts — to make certain things 
unlawful — but we should do more than this. We should by law 
promulgate a rule of business morality, create a standard by which 
the methods and practices of industrial corporations shall be judged. 
I have attempted to do this in section 4 of H. R. 1890. This section 
is as follows : 

Sec. 4. That every practice, method, means, system, policy, device, scheme, or 
contrivaiice used by any corporation subject to the provisions of this act in conducting 
its business, or in the management, control, regulation, promotion, or extension 
thereof, shall be just, fair, and reasonable and not contrary to public policy or danger- 



Digitized by 



Google 



TKUST LEGISLATION. 39 

ous to the public welfare, and every corporation subject to the provisions of this act in 
the conduct of its business is hereby proliibited from engaging in any practice, or 
from using any means, method, or system, or from pursuing any policy, or from resort- 
ing to any device, scheme, or contrivance whatsoever that is unjust, unfair, or unrea- 
sonable, or that is contrary to public policy or dangerous to the public welfare, and 
every act or thing in this section prohibited is hereby declared to be unlawful. 

These great business corporations should not be permitted in con- 
ducting meir business to engage in practices, use methods, or resort 
to devices that are not just, fair, and reasonable. Big business 
should have a high standard of business ethics. Whether corpora- 
tions have souls or not, thev should be compelled, in the manage lent 
of their business and in all means, methods, schemes, devices, and 
contrivances used for the enlargement and extension of such business 
to keep clearly within the boimds of the principles of sound morality. 
While I believe the business of thi^ coimtry is, in general, conducted 
along lines of high moral principles. Congress might well promulgate 
a new code of business ethics for the guidance of the managers of the 
great industrial corporations. 

FOURTH. JUST AND FAIR TREATMENT TO THE PUBLIC AND COMPETI- 
TORS. 

Section 5 of H. R. 1890 supplements section 3 in fixing a standard 
for our industrial corporations to follow in dealing with the public. 
Think of it. At the present time there is no law except the Sherman 
Antitrust Act which m any way limits, restricts, regulates, or controls 
the business methods of industrial corporations. So long as they do 
not violate some general criminal statute or the provisions of the 
Sherman antitrust law, corporations may resort to all kinds of acts 
and practices which are unfair to competitors and inimical to the 
public. They may, with perfect impunity, treat competitors unfairly 
and discriminate against localities, and be guilty of all kinds of 
business immorality. And we are talking about big business — about 
corporations with immense capital — having a large degree of monopo- 
listic power. Why not enact a statute which will crystallize the 
sentiment, the judgment, and the conscience of a nation into a rule of 
action for the guidance of these great business concerns in dealing 
with competitors and the public ? This I have attempted to do in 
section 5 of my bill, which is as follows : 

Sec. 5. That every corporation subject to the provisions of this act shall deal justly 
and fairly with competitors and the public, and it shall be unlawful for any such 
corporation to grant to any person or persons any special privilege or advantage 
which shall be unjust and unfair to others, or unjustly and unreasonably discrimina- 
tory against others, or to enter into any special contract, agreement, or arrangement 
with any person or persons which shall be unjustly and unreasonably discriminatory 
against otners, or which shall give to such person or persons an unfair and unjust 
advantage over others, or that shall give to the people of any locality or section of 
the country any unfair, unjust, or unreasonable advantage over the people of any 
other locality or section of the country, or that shall be contrary to public policy or 
dangerous to the public welfare, and any and all the acts or things in this section 
declared to be unlawful are hereby prohibited. 

This section is modeled after sections 2 and 3 of the act of February 
4, 1887, entitled ''An act to regulate commerce'' (24 Stat. L., 379). 
The two sections are as follows: 

Sec 2. That if any common carrier subject to the provisions of this act shall, 
directly or indirectly, by any special rate, rebate, drawback, or other device, charge, 
demand, collect, or receive from any person or persons a greater or less compensation 
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for any service rendered, cr to be rendered, in the transportation of passengers or 
property, subject to the provisions of this act, than it charges, demands, collects, or 
receives from any other person or persons for doing for him or them a like and con- 
temporaneous service in the transportation of a like kind of traffic under substan- 
tially similar cirri mstances and conditions, such common carrier shall be deemed 
guilty of unjust discrimination, which is hereby prohibited and declared to be 
unlawful. 

Sec. 3. That it shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable preference or advantage to any 
jjarticular person, company, firm, corporation, or locality, or any particular descrip- 
tion of traffic, in any respect whatsoever, or tt) subject any particular person, company, 
firm, corporation, or locality, or any particular description of traffic, to any unoue or 
unreasonable prejudice or disadvantage in any respect whatsoever. 

Every common carrier subject to the provisions of this act shall, accordii^g to their 
respective powers, afford all reasonable, proper, and equal facilities for the inter- 
change of traffic between their respective lines, and for the receiving, forwarding, and 
delivering of passengers and property to and from their several lines and those con- 
necting therewith, and shall not discriminate in their rates and charges between such 
connecting lines. 

These provisions in the ''Act to regulate commerce/' with supple- 
mental legislation along the same Une, have resuletd in driving irom 
the railway transportation business by far the greater part of the 

{)ractices and methods of railway corporations, about which, for a 
ong time, there was so much just complaint. There is now little 
complaint of unfair discrimination as between individuals or sections 
of the country. 

In other words, the provisions in the act creating the Interstate 
Commerce Commission, which I have quoted, under the administra- 
tion of the Interstate Commerce Commission, have resulted in the 
main in giving to the public just and reasonable rates, to individuals 
and locanties equaUty of charges, and to all impartial privileges and 
facilities. 

May we not fairly conclude that by promulgating similar funda- 
mental rules of action for the guidance of our mammoth industrial 
corporations, and by creating a like commission to administer and 
enforce these rules of action, we may expect equally good results upon 
the methods and practices of our great industrial institutions ? 

FIFTH. POWER OF COMMISSION TO MAKE REGULATIONS. 

One paragraph in section 9 of H. R. 1890 is as follows: 

The commission is hereby authorized and empowered to make and establish rules 
and regulations not in conflict with the Constitution and laws of the United States 
to aid m the administration and enforcement of the provisions of this act, and may, 
by such rules and reg[ulations, prohibit any particular or specific act or acts, practice, 
method, system, policy, device, scheme, or contrivance that is contrary to any of 
the provisions of this act. 

Under this provision of the bill the commission not only has power 
to make rules and regulations to aid in administering and enforcing 
the provisions of the bill, but may by such rules and regulations pro- 
hibit any particular or specific act, practice, method, system, poncy, 
device, scheme or contrivance, which is contrary to any of the pro- 
visions of the act. 

It will be well for Congress to prohibit any known act or practice 
hitherto indulged in by corporations, by which the public has suffered, 
but it is safe to say Congress will cover by enactment only conspicuous 
abuses. The commission should therefore have power to prohibit 
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by rule things which are contrary to the general rules enunciated by 
the law. Congress acts with deliberation. It takes time to enact 
laws. The commission can act quicldj^. Besides, the corporations 
may adopt new practices which are onensive. If they are contrary 
to the broad rules of action, enunciated by the law, tne commission 
may quickly make a rule that wiU make the practice unlawful. 

SIXTH. CONTROL OF PRICES. 

We come now to consider the question of whether or not the Gov- 
ernment shall undertake to exercise any control whatever over the 
prices at whicli corporations, subject to the supervision of the com- 
mission, shall dispose of their products. I desu*e to present a num- 
ber of propositions which have led me to the conclusion that the 
commission should have certain power to regulate prices. 

So far the Federal Government has not assumed to exercise any 
control over the prices at which industrial corporations dispose of 
their products. We have proceeded on the theory that competition 
shall be the one great force upon which we shall rely for the regula- 
tion of prices. Our policy has been to restore and maintain compe- 
tition. UnquestionaDly existing laws have not been adequate to do 
this. In spite of the Sherman Antitrust Act, in spite of the weapon 
of publicity as wielded by the Bureau of Corporations, in spite of 
prosecutions, proceedings, findings, decrees, and judgments rendered 
m the United States courts, combinations have been formed, concen- 
tration of business has continued, industrial corporations have 
enlarged their capital, increased their output, extended their busi- 
ness, perfected their machinery, eauipment, facilities, and organiza- 
tions, and persisted in acquiring tnose thin^ which added to their 
arbitrary control and domination of the prices, at which they sell 
their products. Competition is riot the controlling factor in the fixing 
of prices of many articles in common use among the masses of our 
people. It can not be denied that many of our ffreat industrial cor- 
porations, largely controlling the manufacture, sale, and distribution 
of many artides in common use, possess arbitrary power to fix the 
prices at which they sell such articles. This is a power that should 
not be lodged in the hands of individuals, firms, associations or cor- 

Sorations. The National Government is derelict in its duty if it 
oes not exercise every constitutional power to prevent it. 
We rail against monopohes from the housetops. We defiantly 
brandish in the faces of these big corporations, we brandish defiantly 
the sword of competition. They reiuse to be frightened, and pro- 
ceed to take possession of additional territory on the map of the 
industrial world. Thus for more than a quarter of a century this 

?rocess has been going on. Competition nas been losing ground, 
'he sphere of its influence has been lessened. The field wnerein its 
power is dominant and supreme, has constantly diminished. Com- 
petition has fought its great decisive battle, and met its Waterloo. 

Those who aavocate some governmental control over prices do 
not contemplate that we shall abandon competition as the one great 
factor in the regulation of prices. Our poKcyis to reenforce compe- 
tition, with a certain degree of governmental supervision and control. 
We propose to enact a law that will meet conditions as they are. 
We can not change these conditions in a moment, in the twinkling of 
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an eve. No one would advocate the enactment of antitrust laws that 
would produce an Industrial cataclysm. And yet no other kind of 
legislation will eliminate monopoly as an important factor in filing 
the prices consumers pay for many of the articles in common use 
amone our people. 

I take it that we all agree that prices should not be controlled by- 
monopolistic industrial conditions. Governmental control of prices 
should never enter the field where competition is efficient and effec- 
tive. Control should only be assumed in the domain where compe- 
tition has ceased to be an efficient and effective force. 

Mr. Carlin. Is it your idea that this commission ought to fix retail 
and wholesale prices of articles ? 

Mr. Morgan. My idea is that we should by law declare that the 
corporations which we make subject to this commission shall dispose 
of tneir articles at reasonable and just prices, just as we declared that 
the railway corporations shall make their charges reasonable and just. 

Mr. Carlin. For instance, what would you require a sugar corpora- 
tion to charge for sugar or a ^ain corporation to charge for flour ? 

Mr. Morgan. I would require them to charge a reasonable price. 
For instance, assuming that a large monopoly exists among the great 
packing companies in disposing of their products, I would have them 
oj law required to sell at reasonable and just prices, and the com- 
mission could pass upon the question as to whetner those prices were 
reasonable and just with the same degree of accuracy and just as 
practically as a commission can declare that a certain railway rate is 
just or unjust. 

The Chairman. But there is this difference between products and 
railways. Now, a railroad is engaged in a public business. It acts 
in a public capacity and with that view it is given the right to con- 
struct railroads, a right of condemnation, and it is a public servant. 
But a man engaged in the manufacture of sugar or in the production 
of flour or in the production of wheat is not acting in any sort of a 
public capacity. 

Mr. Morgan. Now, Mr. Chairman, that, of course, is a very 
forcible and apt suggestion, but a corporation is an artificial person 
created by law and that corporation by virtue of the privilege of the 
law is engaged in interstate commerce. 

Mr. Carlin. Does not your bill apply to persons as well as cor- 
porations ? 

Mr. Morgan. No, sir; and then only to corporations whose annual 
receipts are in excess of $5,000,000. 

Mr. McCoy. Potentially and individually a partnership can in- 
dulge in just as evil practice as a corporation. Why not make it 
apply to mdividuals as well as corporations ? 

Mr. Morgan. Well, history ana experience show that individuals 
and firms can not extend their business in such a way as to get con- 
trol of the great articles in common use among the people, it never 
has been done. 

Mr. Carew. Is not the Nelson-Morgan Co. a partnership ? 

Mr. Morgan. I do not understand that. 

Mr. Carew. That is my information. 

Mr. Carlin. Then your bill also provides for a commission to fix 
the price of labor. 
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Mr. Morgan. No, sir; it is confined strictly to fixing the prices of 
those corporations which we shall declare by law to be quasi-public 
corporations. In other words, that is the only theory upon which 
we can proceed unless we go into the entire field of controlling prices 
of all articles sold by all mdividuals. But in order to do that we 
must proceed upon the theory that corporations like the United 
States Steel Corporation, the Standard Oil Co., and the International 
Harvester Co., by virtue of the control whidi they have gained over 
the manufacture, sale, and distribution of products in common use 
among a hundred million people, have been in fact and should be 
in law regarded as public corporations. 

Mr. Webb. Is that the only class of corporations that you define 
as public, the big ones ? How would you define a pubhc corporation ? 

Mr. Morgan. I have defined it in my bill by declaring that a 
corporation in order to come under the provisions of this law, under 
its restriction and control, must have an output of $5,000,000 annu- 
ally. 

Mr. Nelson. How many different corporations would come under 
the provisions of your bill? 

Mr. Morgan. According to some estimates I have made, proba- 
bly 300 corporations. 

Mr. Nelson. And would one commission be able to regulate the 
price of the product of 300 combinations so large as that ? 

Mr. Morgan. I thould think so. 

Mr. Nelson. Would you not have to consider wages in order to fix 
the value and prices ? 

Mr. Morgan. Certainly. 

Mr. Nelson. And raw material ? 

Mr. Morgan. Yes, sir. 

Mr. Nelson. And taxation ? 

Mr. Morgan. Yes, sir. 

Mr. Carlin. And transportation ? 

Mr. Morgan. Yes, sir. 

Mr. Nelson. Would not you have to go into all the different details 
of the business ? 

Mr. Morgan. Did not we have to consider all those things in fixiag 
a reasonable price for the transportation corporations or communica- 
tion corporations ? It is only a question of detail and organization. 

Mr. Carlin. Well, right there, on that question of detail and organi- 
zation. If you only apply this remedy to corporations all these gen- 
tlemen would have to do would be to change their form of organization 
from a corporation to a partnership. 

Mr. Morgan. Of course, Mr. Chairman, I am talking about general 
theories. Now, if the committee or Congress should seriously think 
of undertaking the proposition that I have proposed, then we could 
all get together and suggest the remedies for such things as you have 
in mind. Those things are to be worked out in detau; it could not 
be expected that one person in preparing a bill of this kind could meet 
every proposition that could be presented. 

Mr. Danforth. Mr. Morgan, as suggested by Mr. Carhn, would 
not that necessarily force this commission to consider the prices fixed 
by partnerships ? 

Mr. Morgan. Well, I think not. No; I think not. 
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Mr. Danforth. Did not these corporations, when they were part- 
nerships, and most of them were at one time, do practically as large 
a business as they are doing now as corporations, and did not they 
control the output? 

Mr. Morgan. Well, imder my bill I say ** corporations,'' and if 
that question comes up we can say, **Any corporation, association, 
or firm having business of this size.'' 

Mr. Carlin. If the principle of your bill is applied to human efforts 
all along the Une, because if it is a good thing for one class of business 
it is a good thing for all classes of ousiness, you would eventually fix 
the prices of all articles? 

Mr. Morgan. Well, I do not think that is a matter of argument 
now. We have entered upon the policy of fixing the prices of trans- 
portation, communication, and public-service corporations, and we 
are doing that successfully. Now, then, this proposition is just as 
practical as the other one. There are many details to be worked out. 

Mr. Volstead. Are we not doing nothing more than eaualizing 
the prices? My experience has been that about all we did was to 
compare one price with another, and if the price complained of was 
higher than the general average of prices in tnat locality, under those 
circumstances the Interstate Commerce Commission would reduce 
it in order to equaUze prices. I think that is pretty nearly as far as 
we have gone. 

Mr. Morgan. Yes, sir; that is probably as far as we would go, but 
it is not far enough. 

For one, I am ready to take this step. In the preparation of H. R. 
1890 I have provided for a plan of limited control of prices of the 
products of industrial corporations, placed under the supervision of 
the commission. Section 3 of my bill covers this ground and is as 
follows: 

Sec. 3. That the price or prices at which any corporation subject to the provisions 
of this act shall sell or dispose of any article of merchandise, or any product whatso- 
ever, shall be just, fair, and reasonable, and it shall be unlawful for any such corpo- 
ration to sell or dispose of any article of merchandise, or any product whatsoever, at 
a price or at prices that are unjust, unfair, or unreasonable, and every corporation 
subject to the provisions of this act is hereby prohibited trom so doing. 

Assuming that we shall declare by law that all corporations placed 
under the control of the commission are quasi-public corporations, 
my plan is to regulate their prices much as we regulate the rates ana 
charges of railway and other pubHc-service corporations. 

^ WTien the Congress of the United States enacted the first law 
giving the Federal Government supervision and control over the 

f'eat railway corporations, it imprinted upon the pages of our 
ederal statutes a few simple rules which have ever since controlled 
the charges and practices of all our great railway systems. In the 
very first section of the act to regulate commerce, approved Feb- 
ruary 4, 1887, and which created the Interstate Commerce Commis- 
sion, Congress declared: 

All charges made for any service rendered or to be rendered in the transportation 
of passengers or property as aforesaid, or in connection therewith, or for the receiving, 
delivering, storage, or handling of such property, shall be reasonable and just. 

And every unjust and unreasonable charge for such service is prohibited and 
declared to be unlawful. 



Digitized by 



Google 



TBXJST LEGISLATION. 45 

Ever since February 4, 1887, in all the controversies and proceed- 
ings before the Interstate Commerce Commission and in the United 
States courts, the one great question in controversy has been, Are the 
rates and changes of the railways reasonable and just ? That is the 
test applied to every charge for* service in railway transportation. 
The Interstate Commerce Commission, the courts of the land, the 
shippers, and the public generally have come to understand what is 
meant by just and reasonable charges. So in the preparation of 
my bin 1 reached the conclusion that the great industrial corpora- 
tions, dealing in the necessities of life, possessing such control over 
a business that competition was not the greatest factor in price- 
making, should at least be required to dispose of their goods, wares, 
and merchandise at just and reasonable prices. Have I gone too far ? 
Is it an infringement upon any natural right ? Is it in conflict with 
the Constitution of the United States to require artificial person's — 
corporations — engaged in interstate commerce, and which have the 
same monopolistic power possessed by quasi public corporations, to 
dispose of their products at prices that are reasonable and just? 
Certainly not. 

Would the Federal Government be asking too much of industrial 
corporations desiring to engage in the great interstate commerce of 
this Nation, reaching out to the homes of one hundred millions of 
people, that they should dispose of their products at prices that would 
oe regarded as just and reasonable. 

Is this radical legislation ? Is it impractical ? Will such legislation 
curb individual initiation, discourage enterprise, and prevent the 
growth and expansion of trade, commerce, and industry? I think 
not. Are we afraid of a shadow ? Are we not halting before imagi- 
narvr dangers ? 

The provisions of my bill give the commission power, on final hear- 
ing, to fix what shall be a reasonable price. In tms I have simply fol- 
lowed the law which gives the Interstate Commerce Commission the 
power to fix the rates or charges of railways, telegraph and telephone 
companies, a power that was not conferred upon the commission 
until the act of 1910, passed by the Sixty-first Congress. 

Now, that is the one proposition upon which aU proceedings for a 
quarter of a century have turned in controlling the charges of rail- 
way transportation. Prior to that time the transportation corpo- 
rations, so far as the national law was concerned, could do anythmg 
that they pleased. So, for the first time Congress declared in the 
verv first section of that bill that their charges should be reasonable 
ana just. 

Mr. FitzHenry. Was not that the law before that statute was 
passed ? 

Mr. Morgan. I do not so understand it. I may be mistaken, but 
at the present time there is no restriction upon the price. Under 
the law the Steel Corporation may charge any price it phases for 
steel rails. Instead oi charging $28 a ton, they could charge $100 a 
ton. N 

Mr. Webb. You look to the fixing of rates of railroads as a solu- 
tion of the question ? 

Mr. Morgan. I think it has contributed largely to that end. 
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Mr. Webb. Thsre are between five and ten thousand complaints 
pending before the Interstate Commerce Conmiission in regard to 
railroad rates, and it will take them about 10 years to pass on them. 

Mr. Nelson. If that is satisfactory, how about this failure in New 
England, with reference to the New Haven Road? 

Mr. Morgan. As I imderstand that matter up there, it is a matter 
for the commission. I have provided here that their practices shaD 
be reasonable. Of course, there is no way to entirely control a man 
from doing things that are wrong. You can not do that by any 
criminal statute. 

Mr. Volstead. I am inclined to think that they might have done 
something in the New England situation if they had given the Inter- 
state Commerce Commission some control over the stocks and bonds 
and the purchase of subsidiary lines. There has been always some 
question as to how far the United States Government can go in con- 
trolling internal affairs of corporations. There has been no attempt 
to do it. 

Mr. Webb. Here is just one pubUc-corporation system, the rail- 
roads, controlled by a strong commission, which, nevertheless, is five 
or ten thousand complaints behind. Now, if you had a commission 
controlling 300 corporations, if the same proportion was maintained, 
when would they ever settle the complaints oef ore them ? It seems 
to me that Gabnel would blow his horn before they ever passed upon 
all of them. 

Mr. Morgan. We might meet that to some extent by limiting the 
number of corporations to be covered by this law. 

Mr. Volstead. It is mv impression that the railroad business is 
probably as expensive ana requires as many adjustments as would be 
required with your bill. Now, do not understand me to be in favor 
of or expressing any opinion on the proposition of fixing the prices of 
goods, but I do beUeve this: That a commission could serve a very 
useful purpose in preventing discrimination and in regulating the 
issue of stocks and bonds, and so forth. 

Mr. Webb. Suppose under your bill that a corporation which comes 
within your defimtion or inclusion should divide itself up into a dozen 
smaller corporations and should locate each one in a different State 
and confine its sales to those States, would your bill reach them ? 

Mr. Morgan. Well, we would have the Sherman antitrust law still 
in force. I do not propose that that law should be repealed. 

Mr. Nelson. But it does virtually repeal it, because if you prevent 
price fixing 

Mr. Morgan (interposing). Well, that is one objection. Some 
people think that if you attempt to fix prices it will mean a legalized 
corporation 

Mr. Nelson (interposing). The Sherman law forbids an agreement 
as to prices in restramt of trade, and if your commission passes upon 
them and says, ^^ These are the prices which all shall charge,'' are not 
you virtually repealing that law ? 

Mr. Morgan. No; I do not think my commission would go that 
far at all. My bill provides two things. Of course, it first provides 
that these prices shall be reasonable and just. Then, it not only gives 
the commission the power to decide whether a certain price is reason- 
able and just, but it gives the commission power to fix what is a just 
price. Now, it might be well, Mr. Chairman, in starting out, to do as 
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we did with the Interstate Commerce Commission. The bill origi- 
nally creating that commission only gave the commission the power 
to decide whether a certain rate was just and reasonable or not, with 
no power to say what a just rate should be. 

In other words, they nad no power to fix rates. That power was 
not given to the Interstate Commerce Commission until 1910 in the 
Sixty-first Congress, when for the first time we gave the commission 
the power to fix what should be a reasonable rate. They were given 
the power to investigate on their own initiative and fix a rate, when 
prior to that time thev did not have that power. Now, I think 
perhaps it might be well in starting out to give this commission the 
power to investigate, for instance, the price of steel rails, and^ then 
make an order or judgment or finding wh3ther or not that is a rea- 
sonable rate for steel rails. 

Mr. McCoy. How long would you have a decision remain in force ? 

Mr. Morgan. Until reversed by the commission. It could be 
reversed at anv time hj the commission. Of course, we do not 
think we can nx the price of all articles, but it seems to me that 
these corporations which possess a large monopolistic control over 
the prices of products that go out and reach every home in the land 
should be regulated. 

Mr. Volstead. Suppose they should sell their products to another 
corporation. Suppose one company manufactured rails and sold 
them to a consuming company ? 

Mr. Morgan. Well, I say that I have only given an outline of my 
plan and there are a great many other tmngs that are left to be 
worked out in detail. There are a great many little things to be 
added to the main proposition. 

Mr. Volstead. 1 mean a manufacturing company and a selling 
company. That has been a common practice. 

Mr. Morgan. Yes, sir; I know that. 

If after 23 years of experience it was found necessary to give this 
power to the Interstate Commerce Commission, to insure just and 
reasonable railway charges, why is it not both wise and safe to give 
this power to the commission that is to have jurisdiction over the 
so-called trusts ? 

I do not believe in extravagant and exaggerated expressions. I 
do not pose as a reformer. I am not an alarmist. I am not a radical. 
I am naturally conservative. But I believe in practical legislation. 
I believe in progress along constructive lines. We have had a revo- 
lution in the nature and character of our industrial concerns. Our 
business methods have changed. 

Mr. Nelson. If it has taken 23 years for the Interstate Commerce 
Commission to get its powers and begin to operate, what would be 
the geological age in which your commission would begin to operate ? 

Mr. Morgan. I will answer that by saying that the Interstate Com- 
merce Commission was a new proposition when it was established. 
It was entirely in a new field of governmental action and it went on 
step by step until it responded to the demands of the growth of public 
sentiment. Congress enacted new laws, and no doubt in the future 
Congress will enact other laws relating to the commission. 

The instrumentalities used in commerce and trade have clianged. 
But our laws have not changed. Interstate business is largely under 
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control of the g^^antic business concerns — gi'oafc corporations — 
mammoth industrid organizations, wielding incomprehensible power 
in the business and commercial woild. This power under proper 
control may be used for the glory of our country — or unrestrained 
it may be used for the expolitation of the public and oppression of 
the people. 

Few people realize to what extent the corporations control the 
business of this country. Few persons fully comprehend how these 

freat corporations now touch every avenue of trade, commerce, and 
usiness, receive tribute from every avocation, calling, and profes- 
sion of life, and draw support and sustenance from every home and 
fireside in the land. 

THe corporations of the country, after deducting all the cost of 
labor, material, losses, and every other expense, made an annual net 
profit of $3,213,247,000. Industrial and manufacturing corpora- 
tions alone make an annual net profit of $1,309,819,000. They 
employ 7,000,000 persons, and their annual products are worth 
$21,000,000,000. The corporations of the country, by a conserva- 
tive estimate, own one-half of the wealth of the Nation. Probably 
not one-tenth of the people own any interest in these corporations. 
The corporation is a great business invention which has aided steam 
and electricity as mighty forces in the production of wealth and in 
the extension of commerce. 

But the great business invention needs some improvements. We 
must invent some new attachments — that will make this modern 
machine, for the production of wealth, a more perfect and reliable 
invention for the equitable distribution of wealth. 

Mr. McCoy. Have you looked into the question of how the stock 
of the Steel Corporation, for instance, or the Pennsylvania Railroad, 
the New Haven Railroad, the New York Central Railroad, or the 
other big railroads, is distributed? The statement is commonly 
made that the stocks and bonds are widely distributed and not 
concentrated. 

Mr. Morgan. Yes; I understand they are widely distributed and 
I have tried to find some way whereby we could ascertain the number 
of persons actually mterested who in any way own any stock or 
bonds. 

Mr. McCoy. I believe that information is all available. 

Mr. Morgan. Well, it might be for a few of the large corporations. 
For instance, I presume a great railway company could tell how 
many people own stock in the aggregate number, but as to the per- 
centage I do not think there are any statistics. 

Mr. McCoy. I know that you can get it somewhere in regard to 
some of the corporations. I know that because I have read a state- 
ment within 10 days and I have a notion that it is in one of those 
articles that Mr. Brandeis has been writing for Harper's Weekly. 

Mr. Morgan. Well, I think those are general. Now, as to the 
number of people in the country interested. Take the 40,000,000 
people who are on the farms. Forty per cent of the people are on 
the farms. Now, very few farmers own stock in corporations 

Mr. McCoy (interposing). Now, just a minute, if you will permit 
me right there. Do you not think that in deahng with that par- 
ticular phase of the matter that it would be more satisfactory not to 
take 90,000,000, because, according to the statistics that would mean 
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about 14,000,000 male adults. Would it not be better to deal with 
the male adiQts in the country, because women and children are not 
apt to and are not expected to own these stocks and bonds ? 

Mr. Morgan. Well, you would get the same results. Suppose 
there aie something hke 6,000,000. 

Mr. McCoy. Yes, sir. 

Mr. Morgan. Now, you take the industrial corporations and manu- 
facturing corporations. They employ 7,000,000 persons. Now, 
those are supposed to be adults old enough to work. I do not know 
what per cent of those 7,000,000 persons have any interest in large 
corporations and I would Uke to know how I could find out. I do not 
suppose more than 1 in 10 of those wage earners owns any stocks. 
There are about 1,500,000 persons employed by the railroads. I do 
not know, but I just presume that there is not 1 out of 10 of the 
railroad men that own any of the stock. I would like to get at the 
figxu'es. 

Mr. McCoy. They are wise men: they do not want to take the risk. 

Mr. Morgan. Now, here are corporations with ninety-two billions 
of stocks and bonds. If the great corporations own $92,000,000,000 
worth of stocks and bonds, wiat must represent half the wealth of 
this country. Now, those corporations have a net income of over 
$3,000,000,000 a year. The report of the Commissioner of Internal 
Revenue shows the profits of these corporations, and upon that 
$92,000,000,000 they nave a net profit or nearly 4 per cent, which 
would indicate that after all it comes to very nearly representing that 
much wealth. So that a large amount of wealth is in the hands of 
corporations and it is centered in large corporations with the wonder- 
ful power that these corporations have of drawing something from 
every home in the land. You can not get out of that. 

It seems to me that all of these things which I have mentioned 
would justify us in declaring that certain of these corporations that 
have attained a certain power or a certain size ought to be controlled. 
There are a number of industrial concerns over which we ought to 
exercise some control in the matter of the price at which they sell 
their products. Now, that $5,000,000 limitation in the bill is just 
arbitrary, and you can make it $10,000,000 if you want to. I think 
it is a reflection upon us that we permit these corporations to go on 
with this immense power, and I am not extravagant in my belief, 
but I believe the tmie has come when the National Government 
should put a limit upon that power or else destroy the corporations. 
We all know that we are not going to enact legislation that is going 
to wipe out these corporations immediately. It will only take a 
long series of years. But we can work it out. I do not see any reason 
why we could not declare that prices of certain articles sold by cer- 
tain corporations shall be reasonable and just, and then leave the 
power in the hands of the Government l!o say that their price is just. 

Mr. Webb. Would it not be much simpler to fix a limit of the capital 
stock of a corporation doing business than to go into the matter of 
fixing prices ? 

Mr. Morgan. Well, there are a great many people who believe 
that these great corporations are useful as instrumentalities to extend 
our Government business throughout the world and that they are 
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really beneficial to the wage class and give them better employ- 
ment, better wages, and better conditions imder which to labor. If 
they are really economical propositions, and I am not discussing that 
proposition, and if you limit the capital then you will say we are only 
going to do business on a small scale. 

Mr. Webb. Your law is aimed at big corporations, those whose 
capital stock runs up into the millions ? 

Mr. Morgan. Yes ; because we believe that the small corporation 
can not exercise, a dangerous influence upon the people. 

Mr. Webb. Then you would break up a large corporation by limit- 
ing the stock? You would eliminate the bad and keep the good 
classes ? 

Mr. Morgan. Yes, sir; and we will get what benefit we can out of 
the large industrial concerns, and take away the sting — take away 
their power to do any injury to the great masses of the people. 

Mr. McCoy. One of tne complaints about the price fixing and 
adjustment, too, I think, has been that the Standard Oil Co., for 
instance, in order to drive competitors out of a given territory will 
put their price so low that the competitor can not remain in a district. 

Mr. Morgan. I would declare a thing like^ that unlawful. It is 
imlawful to sell in one locality at one price and in another locality at 
another price. 

Mr. McCoy. Does that come within your bill ? 

Mr. Morgan. Yes, sir; because my bill declares that all these plans, 
devices, and contrivances for the extension of their business shall be 
fair and just and the commission shall decide whether a certain 
practice is fair or unfair or just or imjust, and if it is unjust or imfair 
they will prohibit it. 

Mr. Webb. Would you put a imiversal one price on coal, for 
instance ? 

Mr. Morgan. I certainly w;ould not. For instance, you take the 

?rice at which the West Virginia coal fields would sell their coal, 
'hat would be a proposition like a certain railroad that the Interstate 
Commerce Commission might be considering. 

I have no conception that they shall say that coal shall sell at a 
certain price. Every man who brings his case up before the com- 
mission will say, '^Our labor cost is so much, our expenses are so 
much, we have made so much profit,'' and then the commission shall 
decide whether it is reasonable or just. 

Mr. Carew. Do you not see that there is a difference between fix- 
ing transportation rates and fixing rates on certain shifting conditions 
as must relate to matters of tra(fe ? Conditions shift so much more 
rapidly there than in transportation. 

Mr! Morgan. Of course there is a difference; but, for instance, take 
the question of steel rails. I think it has been said that for 10 or 12 
years the price has been $28 a ton. 

Mr. Nelson. There is one difficulty that I want to get right on. 
The Steel Trust is well equipjped, but there are independent com- 
panies. Would you fix the price on a coromodity so as to satisfy the 
Steel Trust with its equipment and make it profitable and reasonable 
to them, or would you consider the price charged by some poor devil 
of an independent who was struggling along ? 

Mr. Morgan. If the Steel Corporation can make more profit than 
a small concern I do not think that the commission would put in a 
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Erice there that would wipe out the small concerns. They would 
ave to take that into consideration, and public sentiment would not 
demand that they should do otherwise. This question of reasonable 
price is, after all, a matter with the conscience of the Nation as to 
what is fair and just. 

Mr. Nelson. Now, you use the expression ''fair and just." Would 
anybody know what fair and just meant ? Would not that leave it 
up to anybody's discretion? 

Mr. Morgan. I think so. 

Mr. Nelson. Would not that leave a tremendous range of discre- 
tion? 

Mr. Morgan. Is not that the test under which the Interstate Com- 
nierce Conmiission has decided every case and imder which the 
highest courts of this land have decided these great railroad rate cases ? 

Mr. Nelson. But even they also said they could not do that unless 
they knew the valuation of the railroads. 

Mr. Morgan. Yes, sir. 

Mr. Nelson. And would not you then have to value all these 
combinations ? 

Mr. Morgan. You would have to value them, I presume, but you 
would apply the same principle, you would need the same facts and 
work it out on the same basis as you would in the case of a railroad 
corporation. Yes, it has capital, it has labor, it has expenses of all 
kinds the same as the Steel Trust has. 

Mr. Nelson. Did you read the statement of the coal operator, I 
think his name was Vinson, before the Interstate Commerce Com- 
mission ? 

Mr. Morgan. Yes, sir. 

Mr. Nelson. Do you not recall that he advised a commission for 
the coal fields alone? 

Mr. Morgan. Yes, sir. 

Mr.^ Nelson. And he said it would keep that commission busy to 
fix prices ? 

Mr. Morgan. Yes, sir; in West Virginia. 

Mr. Nelson. Now, how in the world could you expect the com- 
mission to take up the Tobacco Trust, the Sugar Trust, the Oil Trust, 
the Steel Tioist, and all the others and decide the prices ? 

Mr. Morgan. That is a matter of organization. Now you take the 
steel corporation. That is a mammotn concern with $1,400,000,000 
capital, representing more wealth than the 1 ,750,000 people of Okla- 
homa. They have an immense business and it is aU organized imtil 
it is run almost to perfection. We can have the commission and 
organize the same kind of work, and the work would be divided and 
one class of men would do one class of work and there would be no 
diflSculty at all, no duplication of work, because after all there are 
not many of these large corporations. 

Mr. Paterson. The steel corporation produces steel rails at $28 
a ton and the independent companies produce them for $30 a ton. 
Would you fix the rate at $30 a ton or $28 a ton; and if so, do you 
think it would be fair to the independents ? 

Mr. Morgan. Of course, there could not be but one price. The 
commission would probably not be justified in fixing a price for the 
trust that would not be fair to the independents. That would apply 
to large corporations, too ; they would not fix such a price that they 
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would have to go out of business, although in the course of time some 
small corporation might have to go out of business for the public 
good. I do not know how far that would go. Now, it is a fact that 
me United States Steel Corporation can manufacture steel at $2 
or $3 or $4 per ton cheaper than the other companies. Then the one 
great force of that company is to fix the price of iron and steel prod- 
ucts which go into every home in the land in one form or another. 
They have mat power to tax the people. It is just another form of 
drawing the sustenance and products of labor from the people, and 
no such power should be in any corporation or artificial person if it 
is to be left unrestricted. 

Mr. Paterson. What we want is a remedy. 

Mr. Morgan. I think I have done my best to find a remedy. 

Mr. Paterson. Where is your remedy? If that great steel cor- 
poration can produce steel cheaper than any other company how are 
you going to have any competition ? 

Mr. Morgan. I would, or course, give this commission the power 
to take up the question as to whether their prices were reasonable, 
and if they were making an unreasonable profit I think it ought to be 
brought down. 

Mr. Paterson. Well, you will admit now that if the small com- 
* petitor can not compete with the steel corporation that it would be 
put out of business. 

Mr. Morgan. Well, you know that free competition results finally 
in a monopoly, and it the steel corporation was turned loose it would 
be an absolute monopoly in a few years, because it has the power to 
drive out every competitor. 

Mr. Webb. If your commission would fix one price for all the steel 
products in the country it would not be sixty aays before the steel 
corporation would be without a competitor m the field. 

Mr. Morgan. Do we not recognize the fact that the prices of steel 
and iron are higher than they would be if we reduced to some extent 
the price charged bjr the trust, because if the probabilities are that 
these minor corporations are makmg more profit than they should 

Mr. Webb (mterposing). But you state that the Steel Trust can 
produce cheaper iron and steel. Suppose you cut the price 20 per 
cent. You have to cut it on the independent corporations to the 
same extent and they can not Uve nearly as well as the larger corpora- 
tions under the cut price. 

Mr. Morgan. If you reduce the profit of the independent com- 
panies you also reduce the profit of the larger corporations. 

Mr. Webb. But you must have a standard price. 

Mr. Morgan. Yes, sir. 

Mr. Webb. The large corporation being better able to stand the 
cut, the big fish have the advantage in price over all the other fish 
in the water. 

Mr. Morgan. Yes, sir. 

Mr. Nelson. I notice you have studied the subject a good deal and 
undoubtedly there are a great many other men who believe that 
ultimately we must fix the price. 

Mr. Paterson. That is the way with me. 

Mr. Nelson. Now, one objection to that is this: If you fix a 
maximum price it must be 6 per cent or 8 per cent ? 

Mr. Morgan, Well, assume something like that. 
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Mr. Nelson. Now, when a monopoly has a fixed price of 6 per cent 
or 8 per cent, what inducement is there to progress m the busmess ? 

Mr. Morgan. Well, of course, from an economic standpoint, one of 
the objections made is that any restriction of price of individual 
business will tend to retard and discourage individual initiative and 
individual effort, and when the profits of a great corporation are 
limited they have no inducement to extend then? business. 

Mr. Nelson. Why should they ? They have their &xed earnings 
and if they go iilto a new departure which necessitates an outlay of 
money they still get their 6 per cent or 8 per cent just the same. 

Mr. Morgan. Yes; but would it not be better for the people to have 
something of that kind than to be in a position where there are corpo- 
rations that have an imdue power to tax them ? However, that is not 
the question. That may be met in some other way. 

Mr. Paterson. Inventions often reduce prices ? 

Mr. Morgan. Well, they are supposed to in the long rim, although 
some inventions have raised the prices or kept them up. 

Mr. Nelson. We have argued that these great special interests 
should keep out of politics; but if some one is to fix prices, and their 
business, tneir dividends, their very life depends upon some public 
ofiicial, would not that drive them into politics to protect themselves ? 

Mr. Morgan. Well, there is somethmg in that; but we have as- 
sumed control of the transportation corporations, the pubhc-service 
corporations, the public-utihties corporations, and of the banking 
institutions, and now we are about to pass a great banking bill with 
far-reaching effect. Now, some people argue that that is putting the 
banks into poUtics. Perhaps- there is something in that, too; but as 
we have got to put power somewhere, we ought not to allow an arti- 
ficial organization oi men and capital to attain a power which they can 
exercise independently to the detriment of the great masses of the 
people. It seams to me that we must either absolutely wipe out these 
corporations and keep them within limited size and jv)wer or we must 
exercise governmental control over them. There is no more danger 
in this kind of control than there is in controlling the transportation 
companies. The Post Office Department has recommended that we 
assume control and operation of telegraph and telephone companies. 
Now, the probabilities are that in modern times and under modem 
conditions 

Mr. Nelson (interposing). Just a minute. You ultimately desire 
competitive conditions ? 

Mr. Morgan. Yes, sir. 

Mr. Nelson. And your bill is only a temporary method of reaching 
competition and breaking up these corporations ? 

Mr. Morgan. Yes, sk. 

Mr. Nelson. Or do you stand for regulative monopoly ? 

Mr. Morgan. No, sir; I do not believe in monopoly. 

Mr. Nelson. I mean regulated monopoly. 

Mr. Morgan. I do not believe in regulating monopoly. I do not 
believe in any complete monopoly. Now, we understand that there 
is every degree of monopoly existing. We say monopoly, but per- 
haps we have no real perfect or complete monopolv existing. 

Mr. Nelson. The Aluminum Trust is a monopoly. 

Mr. Morgan. I do not know that. 

Mr. Volstead. You mean in connection with iron ? 
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Mr. Nelson. I mean in its own fiald. 

Mr. Morgan. It is a question of real monopoly. We have certain 
corporations which possess such monopoUstic power that it is imsafe 
to permit them to go on imrestricted. 

Mr. Nelson. But you want to keep the Sherman law? 

Mr. Morgan. Yes, sir. 

Mr. Nelson. That indicates that you want competition? 

Mr. Morgan. Yes, sir; I do not think that is inconsistent. We have 
not destroyed all competition in the railroads. 

Mr. FitzHenry. Your bill is very largely administrative and does 
not suggest any economy. 

Mr. Morgan. Except probably the fixing of prices. 

Mr. Volstead. I tnink one of ths most important points is in 
regard to preventing unfair discrimination among localities. Of 
course, the commission would have the power to carry that out. 

Mr. FitzHenry. That is an administrative feature of the bill ? 

Mr. Morgan. No; I declare that these practices must be fair and 
just and reasonable, which is not the case now, only so far as the 
Sherman antitrust law prohibits combinations in restraint of trade. 
There are thousands of other things that they can do and are doing 
now which are not prohibited. Now, I think we ought to declare 
by a general law, just as we have in regard to railways, that these 
unreasonable practices shall not be permitted, and leave it to the 
commission to decide whether it is lair or not. We declared that 
there should be no rebates in the railroads, and we also declared 
against unjust discrimination. The commission could find that a 
certain act was an imjust discrimination even though it be not pro- 
hibited by law. 

Now, Mr. Chairman, that is all I hav3 to say, and I desire to thank 
the committee for its courtesy for granting me this hearing. 

The Chairman. We are much obUged to you, Mr. Morgan. 

(Thereupon the committee adjourned.) 



Committee on the Judiciary, 

House of Representatives, 

Thursday J January 29 j 1914. 
The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 
(chairman) presiding. 

The Chairman. Tiiis is the day which was fixed by the committee 
for the beginning of hearings on the antitrust measures, and Repre* 
sentative Stanley was invited to be here to dehver his views on the 
subject and in behalf of the various bills which he has introduced. 
Representative Henry, of Texas, was also invited to be present, but 
since he is unable to be here to-day, he has sent the chairman a note, 
which will be incorporated in the record at this point. 
(TTie letter referred to is as follows :) 

House op Representatives, Committee on Rules, 

Washington, D. C, January 29 , 1914 > 
Hon. H. D. Clayton, 

Chairman Committee on the Jvdidary, 

House of Representatives. 
My Dear Mr. Clayton: Allow me to thank you for the courteous invitation 
extended to me to present my views on the needed legislation touching the antitrust 
problems. 
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It would give me great pleasure to appear to-day and enlarge upon the features 
embraced in the bill introduced bv me some weeks ago, but I am unavoidably taken 
out of the city for a day or so and will not have the privilege of addressing the committee 
as suggested. I am mclosing copy of an address delivered by me before the South 
Carolina Bar Association on January 24, 1913, which I beg leave to call to the attention 
of the committee. This address embraces my views rather fully on the subject, and 
I do not know that I could add much to what I said on that occasion that would be of 
interest at this time in regard to the pending bills. It seems to me that my remarks 
on that occasion are in almost complete accord with the bills prepared by yourself 
and associates during the present month. 
Very truly, yours, 

R. L. Henry. 

(In accordance with the request of Mr. Henry, his address is here 
printed:) 

Address op Hon. Robert Lee Henry, op Texas, Before the South Carolina 
Bar Association, on January 24, 1913. 

pending problems in federal legislation — argument against interlocking 
directorates and voting trusts and for proper regulation op interstate 
corporations. 

Mr. President and members of the South Carolina Bar Association, the invitation to 
address this association is one of the greatest honors that has ever come to me during 
my Dublic career, and I shall endeavor to justify your courtesies by uttering no un- 
wormy word here to-night. For the first time coining to a State whose history is 
replete with patriotic deeds, statesmanship, and the fame of distinguished lawyers, I 
am thrilled with the obligation of the hour and am not unmindful of the duties resting 
upon our honorable profession. In the course of my remarks there shall be no tinge 
of rancorous partisanship, but the times demand that I speak in candid and courageous 
fashion while treating die pending problems in Federal legislation, which is my 
theme for the evening. 

Never in our history did the solution of public questions call for greater patriotism 
and braver speech than now. Clinging to the Constitution as fashioned and handed 
down by South Carolina's immortel men, in conjunction with those of her sister 
States, I shall deal with the great Federal issues now demanding solution in no veneered 
and dubious language. With that immortal instrument as my chart and guide I shall 
speak as one who loves his country and her institutions. 

OUR ANTITRUST ACT. 

Monopoly first began to prey upon the people in the time of Queen Elizabeth. 
Privileges of monopoly were granted by her to courtiers and servants till they became 
intolerable and were terminated by the wrath of the peot)le in the enactment of the 
'* statute of monopolies" in 1624. Our antitrust act is but the outgrowth of the spirit 
against monopolies which secured the passage of those ancient laws. Twenty-five 
years ago gigantic monopolies and conspiracies j^ainst trade in alarming proportions 
Degan to infest this country. Such types as the Standard Oil Trust, the Sugar Trust, 
and the Beef Trust raised their heads and began to gnaw at the vitals of commerce 
and trade. The people demanded their utter destruction, with no spirit looking to 
moderation of their ravages. In obedience to that demand. Congress passed what is 
known as the Sherman antitrust law, and on July 2, 1890, it was approved by Benjamin 
Harrison, the President. 

THE SHERMAN ACT. 

It has been construed in more than a hundred decisions, and the Supreme Court 
has held its provisions clearly constitutional. It has never been amended and should 
not be repealed. It can be supplemented and bettered. Every citizen should hug it 
to his bosom as a Magna Charta among our Federal statutes. This act came into 
being after months of profound study and by practically unanimous consent in the 
Congress of the United States. It is the Na.tion's will, and court and citizen should 
respect and uphold it. 

Its origin and history are most interesting. The principles embraced in its provi- 
sions should be accredited to Senator Sherman, whatever critics may claim to the 
contrary, for on December 4, 1889, he introduced Senate bill No. 1, entitled "A bill 
to declare unlawful trusts and combinations in restraint of trade and production." 
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This was the beginning of the struggle against monopoly in Federal le^[islation, out 
of which the final bill emen^d after various processes of amendment. History should 
record the truth and set this Ic^lation down to the credit of the Ohio statesman. 
And patriots of whatever persuasion should preserve and perfect it to meet the emergen- 
cies of the hour. 

The original Sherman bill, in section 3, denounced violations of its provisions as a 
felony and provided for ** imprisonment in the penitentiary for a term of not more 
tlian five years, or both * * * fine and imprisonment, in the discretion of the 
court.'' We are not to-day more extreme than Senator Sherman, and yet the trusts 
and monopolies have increased a thousandfold in numbers and enormity of greed 
since his day. 

On January 14, 1890, Senator Sherman reported his bill to the Senate, and it was 
there considered from week to week. On March 21, 1890, he reported from the Com- 
mittee on Finance a substitute for his original bill. Whereupon Senator Reagan, of 
Texas, offered a substitute for the Senate committee's substitute. His bill set out at 
great len^ the acts constituting a trust and conspiracy against trade, and bristled 
with lummous and efficient definition. It, too, denounced violations of its j>rovi8ion8 
as a felony, and in certain and comin^hensive language provided penalties. The 
pending amendments were considered on various occasions in the Senate, and on 
March 25, 1890, by a vote of 30 yeas to 12 nays, the Reagan substitute was added to 
the Sherman bill. On March 27, 1890, the Senate again resumed consideration of the 
bill, and upon motion of Senator Walthall, of Mississippi, the entire subject was 
referred to the Committee on the Judiciary. 

THE SUBSTTTUTE. 

On the 2d day of April, 1890, Senator Edmunds reported a substitute of eieht sec- 
tions for the original bill and amendments. That substitute was and is the identical 
Sherman law of to-day. No matter what Senator wrote this or that langus^^ in the 
final draft, it was, after all, the culmination of the purpose and ^nius of Senator 
Sherman, whose inspiration was to reach and strike down monopolistic spirit abroad 
in the land. In multifarious forms the Senate considered the substitute reported 
from the Judiciary Committee. It passed that body and then went to the House. It 
there passed with amendments and went through two conferences, which finally 
struck out the amendments after debate clearly revealed that the act was imderstooa 
to reach transportation companies doing an interstate business, and prohibited "every 
contract, comoination in the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce among the several States or with foreign nations," whether "reason- 
able" or "unreasonable."' The conference report was agreed to, and the bill passed 
in exact form as reported by the Senate Judiciary Committee. By unanimous vote 
of 240 ayes the House passed the bill on June 20, 1890. 

In closing the debate in the House, Mr. Stewart, of Vermont, said: 

"The provisions of this trust bill are just as broad, sweeping, and explicit as the 
English language can make them to express the power of Congress on this subject 
under the Constitution of the United States." 

Inflexible rules of reason and lode inevitably lead to the conclusion that its very 
first section prohibits "every conioinatiOn in restraint of interstate or international 
commerce." 

PIGHT BY THE TRUSTS. 

The law having passed and the people vindicated in their demands for such leg- 
islation, the struggle on the part of the trusts to imdo the achievement began. The 
first conflict came in the Knight case, which was lost to the Government on account 
of bad pleading and mismanagement on the part of the governmental officers. Em- 
boldened by this accidental success, the trusts increased their defiance of the national 
wiU and prepared for further conflict in attacking the law. 

JUSTICE PECEIHAM's DECISION. 

Next came the case of the United States against Freight Association, decided by 
the Supreme Court in 1896. Justice Peckham, in a luminous decision, upheld the 
constitutionality of the law, which was vigorously assailed by trusts and monopolies. 
He said: 

"When, therefore, the body of an act pronoimces as illegal every contract or com- 
bination in restraint of trade or commerce among the several States, the plain and 
ordhiary meaning of such language is not limited to that kind of contract alone which 
is in unreasonable restraint of trade, but all contracts are included in such language 
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and no exceptions or limitationfi can be added without placing in the act that which 
has been omitted by Congress.'' 

He said further: 

''In other words, we are asked to read into the act by way of judicial legislation an 
exception that is not placed there by the lawmaking branch of the Government. 
* * * This we can not and ought not to do.'' 

And in patriotic language he adds: 

''If the act ought to be read as contended for b>r defendants, Oonnress is the bodv 
to amend it and not the court by a process of judicial legislation wholly unjustified.'' 

The majority of the court agreed and upheld the law as written by Congress. Jus- 
tice White registered his dissent stoutly, contending that the word "imreasonable" 
should be interpolated immediatelj^ before the word "restraint." He courageously 
took his stand in 1896, and the opinion speaks for itself. 

Not content with this defeat, the trusts and monopolies renewed the attack for the 

gurpose of dismembering the law and thwarting the wiU of the people. In 1898 the 
upreme Court decided the case of the United States against the Joint Traffic Asso- 
ciation. Again, Justice Peckham delivering the opinion of the court, the constitu- 
tionality and validity of the statute were sustained. In emphatic language the 
court reaffirmed the decision in the case of the Trans-Missouri Freight Association 
and reasserted that the word "imreasonable" can not and must not be supplied 
before the word "restraint" in the act. 

WHAT THE. COURT SAID. ' 

The court said: 

"This court with care and deliberation and also with a full appreciation of their 
importance again considered the questions involved in its former decision . A majority 
of the court once more arrived at the conclusion it had first announced, and accord- 
ingly it denied the application. And now for the third time the same arguments are 
employed, and the court is again asked to recant its former opinion and to decide the 
same question in direct opposition to the conclusion arrived at in the Trans-Missouri 
ease. * * * As we have twice already deliberately and earnestly considered the 
same arguments which are now for a third time pressed upon our attention, it could 
hardly be expected that our opinion should now cnange from that already expressed." 

And so in 1898 Justice White again dissented. The decisions were reaffirmed in 
numerous instances and became the settled rule of conduct. In 1907 the court asain 
reaffirmed the decision in the Joint Traffic and Freight Association cases and said, in 
the case of the Shawnee Compress Co. v. Anderson (209 U. S. Rep.): 

"It has been decided that not only unreasonable but all direct restraints of trade 
are prohibited, the law being thereby distinguished from the common law." 

And with emphasis the Supreme Court said in the Northern Securities case: 

"All contracts of that character, whether they are reasonable or unreasonable, are 
prohibited." 

THE WORD ** UNREASONABLE." 

The trusts and monopolies meantime became disheartened at the action of the 
courts and subtly approached another forum. They came to Congress and caused a 
bill to be introduced supplying the word "unreasonable" where they had failed to 
insert it by judicial amenament. This bill was introduced at the second session of the 
Sixtieth Congress, in 1909. In the face of the decision of the courts, tlie bill proposed 
"that no prosecutions under the first six sections should be maintained for past offenses 
unless the contract or combination be in 'xmreasonable ' restraint of trade or commerce.' ' 
The Senate Committee on the Judiciary, reporting against this proposed amendment, 
as well as others equally untenable, saia: 

"To amend the antitrust act as suggested by this bill would be to entirely emasculate 
it and for all practical purposes render it nugatory as a remedial statute. Criminal 
prosecutions would not lie, and civil remedies would labor under the greatest doubt 
and uncertainty. * * * To destroy or undermine it at the present juncture, when 
combinations are on the increase and appear to be as oblivious as ever to the rights of 
the public, would be a calamity." 

Thus appealing to the courts and Congress to amend the act by writing the word 
"unreasonable " therein, dismal defeat in every effort met the emissaries of the trusts 
and monopolies. 

From the first decision on this statute to the oil and tobacco cases, the courts have 
strongly held that the mere tendency to stifle competition brought the acts within the 
prohibition of the law, regardless of the fact whether such acts were reasonable or 
unreasonable. All reasonaole citizens agree that ordinary purchases and sales, forma- 
tion of partnerships and honest corporate organizations do not violate the Snerman 
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Act, although by incidental effect that may restrain as between parties interstate or 
foreign commerce . Mono|>oly is not constituted by size alone . The act is not violated 
where persons or corporations attain dominancy in business by normal and honest 
methods of enterprise. Such acts and agreements lack the elements of conspiracies 
constituting monopoly, combination, ana intent to destroy competition and restrain 
trade. 

WHAT ^'AORBBMENT'' MBAN8. 

The Senate committee meant and the oil and tobacco cases mean, to state it in 
honest fashion, that the injection into the acts of whether an agreement or combi- 
nation is reasonable or unreasonable renders it, as a criminal or penal statute, indefinite 
and uncertain, and hence nugatory and void, and would be tantamount to repealing 
that part of the act. For there is no older and better settled principle of tne law 
than the rule that there can be no crime unless the act is one wnich tne party must 
know in advance is criminal. It must be definite and certain. Since the Supreme 
Court has amended the act by writing the word ** unreasonable" therein, it may be 
well feared that the criminal parts can not be enforced. 

The defense of reasonable restraint will be made everywhere, and there are certain 
to be as many rules of what is reasonable as there are judicial forums in the country. 
The cases against the Standard Oil Trust and the Tobacco Trust had reached the 
Supreme Court in 1910. The trusts and monopolies rallied for one more effort in that 
forum and trained their guns against the provisions of the Sherman law. They made 
demand that the national will and legislative policy be thwarted by judicial amend- 
ment and that by a ** modem rule of reason" only unreasonable trusts and monopolies 
be prohibited by law. Their advocates divided trusts and monopolies into "good" 
and "bad " and said the good ones are reasonable and only the bad ones can be imrea- 
Bonable. Another battle was fought in the field of jurisprudence, and, with a changed 
personnel, the Supreme Court yielded to monopoly where thrice before they nad 
refused to surrender. And in tKe year 1911, with a largely changed Supreme Court, 
the host of trusts and monopoly won a triumphant victory. 

Before proceeding to state my views and analysis of the oil and tobacco cases, 
permit me to add that no man has a higher regard for the judiciary than that enter- 
tained by me. No patriotic citizen can afford to arouse prejudice against the courts. 
In the last analysis they are the palladium of our rights and liberties. Nor, on the 
other hand, should any reasonable man make a fetish of the judicial office. Judges 
are not above public opinion and criticism. Hence, fundamentally, I make no 
difference between the judicial and other offices, for they are all but creatures of the 
people's will and clothed with powers to be executed as trustees in behalf of the 
public under the Constitution and laws. 

In the year 1911, after 15 years of weary waiting, Chief Justice White had his way 
and by a bare majority of one planted the decision of the court where he had stood in 
his dissenting opinion m 1896 . In plain language he inserted the word ' * unreasonable " 
before the word "restraint," as he strongly contended was appropriate that year. In 
this judicial struggle it suits me to stand where the court stood in 1896, and where 
Justice Harlan took his stand in 1911. After exhaustive and patient study, my mind 
leads me to the inevitable conclusion that I must concur in tne position assumed by 
that lamented justice, who in intellect ranks with America's greatest jurists. 

WHAT JUSTICE HABLAN SAID. 

In order that I may not transcend the proprieties of the occasion, permit me to reit- 
erate what the public heard this eminent jurist say in the debate occurring in the 
Supreme Court the day the opinions were handed down. He said: 

"With all due respect for the opinions of others, I feel bound to say that what the 
court has said may well cause some alarm for the integrity of our institutions." 

Further along he said of the trusts and monopolies: 

"They at once set up the baseless claim that the decision of 1896 disturbed the 
* business interests of tne country' and let it be known that they would never be 
content until the rule was established that would permit interstate commerce to be 
subjected to reasonable restraints." 

With irrefragible logic he said: 

"The only answer which in frankness can be given to this question is that the court 
intends to decide that its deliberate judgment 15 years ago, to the effect that the act 
permitted no restraint whatever of interstate commerce, whether reasonable or un- 
reasonable, was not in accordance with the 'rule of reason.' * * * i have the' 
authority of this court for saying that such a course of proceedings on its part would be 
'judicial legislation.'" 
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Then he adds: 

" I said at the outset that the action of the court in this case might well alarm thought- 
ful men who revered the Constitution. I meant by this that many things are inti- 
mated and said in the court's opinion which will not be regarded as otherwise than 
sanctioning an invasion by the judiciary of the constitutional domain of Congress — an 
attempt by interpretation to soften or modify what some regard as a harsh public 
policy. This court, let me repeat, solemnly adjudged many years ago that it could 
not, except by judicial legislation, read words into the antitrust act not put there by 
Congress. ... 

Then, in patriotic warning, he threw out this statement, which is confirmed by my 
career as a representative of the people at Washington: 

"After many years of public service at the National Capital, and after a somewhat 
close observation of the conduct of public affairs, I am impelled to say that there is 
abroad in our land a most harmful tendency to bring about the amending of constitu- 
tions and legislative enactments by means alone of judicial construction." 

WHAT ROOSEVELT SAID. 

The opinion of the court in the Tobacco case reafiirmed the victory achieved in the 
Oil case. It added nothing new in the application of the law. Indicating the view 
taken by the country of these opinions, allow me to quote a flamboyant announce- 
ment from a distinguished ex-President. In the Outlook he said: 

"It is contended that in these recent decisions the Supreme Court legislated. So 
it did, and it had to, because Congress had signally failed to do its duty by legis- 
lating. * * * Where the legislative body persistently leaves open a field which 
it is absolutely imperative, from the public standpoint, to fill, then no possible blame 
attached to the official or officials who step in, because they have to, and who then 
do the needed work in the interest of the people. The blame in such cases lies with 
the body which has been derelict and not with the body which reluctantly makes good 
the dereliction." 

Hamilton in his wildest dreams of absolutism never advanced the doctrine that the 
Supreme Court should legislate. Aye, morel This distinguished ex-President 
urges that not only shall the Supreme Court legislate where Congress fails to act or 
acts as he would not approve, but that executive officers and others officials shall 
make good the needed legislation by their action and usurpation. Away with such 
doctrinel Again I say, let us hug to our bosoms the Constitution of our fathers. 
Let the three departments occupy their spheres. Executive officers have no rights 
except those of executive character. Legislative officers have no prerogatives of 
power except those pertaining to legislation. Judicial officers have no rightful 
domain for exercise of their powers except in the judicial field. When they transcend 
that they should be scourged back by public opinion and criticism to tneir consti- 
tutional limitations, and the people invariably, with righteous indignation, should 
hold all officers within their corporate spheres. Any other view will wreck this Gov- 
ernment, and we owe it to ourselves here and elsewhere to assert our conception of 
duty in courageous and candid action. This same gentleman in his article divides 
trusts and monopolies into good and bad, scouts the idea of a return to wholesome 
laws of competition, and proposes in lieu thereof the combination of good trusts and 
monopolies and the supervision of all by a small governmental commission to reflate 
them and give the good ones certain freedom and license. These doctrines are vicious 
and a^inst the genius of our institutions and civilization. Our duty is in the other 
direction. 

We must, to preserve our liberties, return to the ancient doctrine of competition and 
decree that combinations must be destroyed and private monopoly perish from the 
earth. Never should we assert that these vast monopolies and trusts may seek refuge 
under the wings of a small governmental commission of men with thousands of cases 
piled before them in every conceivable form of litigation, where private litigants 
are too poor to assert their rights. 

If it be said that the courts should be above just criticism and that we should not 
raise our voices as sovereigns against them, let me remind you that they have not 
always been regarded as inviolate by the American people. 

THE DRED SCOTT CASE. 

More than 50 years ago Chief Justice Taney rendered a decision that provoked 
criticism and drew that great tribunal into the maelstrom of violent public discussion. 
To illustrate the feeling then engendered, let me remind you of some things said and 
done at that time. Mr. Blaine says: 



Digitized by 



Google 



60 TRUST LEGISLATION. 

''The aversion with which the extreme antislavery men regarded Chief Justice 
Taney was strikingly exhibited during the session of Congress following his death. 
The customary mark of respect in providing a marble bust of the deceased to be 
placed in the Supreme Court room was ordered by tiie House without comment or 
objection. In the Senate ♦ ♦ ♦ the proposition to pay respect to the memory 
of the judge who had pronounced the Dred Scott decision was at once savagely 
attacked by Mr. Sumner. Mr. Sumner said: 'Taney would be hooted down the 
passages of history and that an emancipated country would fix upon his name the 
stigma that it deserved. He had administered xustice wickedly, had degraded 
the judiciary, and degraded the age.' 

"Mr. Simmer's protest was vigorously seconded by Mr. Hale, of New Hampshire, 
and Mr. Wade, of Ohio. The former said that a monument to Taney * would give the 
lie to all that had been said by the Mends of justice, liberty, and downtrodden numan- 
ity' respecting the iniquity of the Dred Scott decision. Mr. Wade avowed his belief 
that the * Dred Scott case was got up to give judicial sanction to the enormous iniquity 
that prevailed in every branch of our Government at that period.' 

*'He insisted that the people of Ohio, whose opinions he professed to represent, 
'would pay $2,000 to hang the late Chief Justice in effigy rather than $1,000 for a bust 
to commemorate his merits.' 

"Mr. Simmer concluded the debate and said that in listening to the Senator from 
Maryland he was 'reminded of a character known to the Roman Church who always 
figured at the canonization of a saint as the devil's advocate.' He added that if he 
could help it 'Taney should never be recognized as a saint by any vote of Congress.' 
A vote was therefore abandoned on the 23d of February, 1865. 

"Nine years after these proceedings, in January, 1874, the name of another Chief 
Justice, who had died during the recess, came before Congress for honor and com- 
memoration. All the Senators who had spoken in the previous debate were gone, 
except Mr. Sumner, who had meanwhile been chosen for his fourth term, and Mr. 
Wilson, who had been elevated to the Vice Presidency. The bill was passed with- 
out debate and with the unanimous consent of the Senate." 

All these harsh things were said, although the decision was absolutely correct and 
has never been overruled. 

BECALL OF JUDGBS. 

With proper regard and respect for the judiciary, I must assert that those officials 
are more responsible for the specter of the recall of judges stalking through the coun- 
try than amr other influence m the Republic. There would be lack of candor in my 
remarks if 1 failed to declare that, in my humble judgment, the action of the Supreme 
Court in nullifying long and well-estaolished adjudications in the income-tax deci- 
sion and the antitrust cases is almost entirely responsible for stirring up the living 
issue of recall. If the court had not uprooted their former decision and thereby defied 
the national will as expressed in congressional enactment and changed by judicial 
construction and amendment plain words and acts, recall sentiment would not be so 
rife this day. It is not fair to charge that what some choose to call the rabble, the 
masses, have altogether aroused this sentiment. I repel the impeachment and de- 
fend the right of the people to discuss and seek solution of these problems. Without 
here discussing the necessity and desirability of recalling judges, long since I have 
concluded that there should be a speedier and more effective remedy than the cum- 
bersome process of impeachment where impeachment will not lie. 

REMOVAL BY ADDRESS. 

There should be the cumulative remedy of "removal by address" for nonimpeach- 
able cases by a majority vote of the House and Senate, as is done in England and 
many States of the Union. This would go far toward putting the Government more 
directly in the hands of the people and vesting sovereign final action where it appro- 
priately belongs. This method of dealing with judges unfit for office has evolved an 
almost perfect judiciary system in England, where the judges rank with the world's 
greatest, and has worked with magic effect in States where it has been adopted and 
whose judges are unrivaled by the other Commonwealths. It is therefore commended 
as a supplementary remedy for the ponderous method of impeachment. 

REMEDY FOR THE DEFECTS. 

Having thus briefly outlined the history of our Federal antitrust statute and judicial 
construction touching the same, permit me to point out some apparent defects chal- 
lenging attention and remedy. 
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First, it is essential to safeguarding the people's rights that the Sherman law should 
be amended or supplemented so that the ''rule of reason" written therein by the 
Supreme Court shall be entirely eliminated and place the meaning of the statute 
where the framers intended it snould be. The language should be written in such 
plain and imequivocal fashion that courts will never hereafter construe the word 
"unreasonable" into the wording thereof, either before the word "restraint" or 
anywhere else in the act, so that he who runs may read therein that all restraints of 
trade and commerce by trusts and monopolies, whether reasonable or unreasonable, 
shall be forever prohibited. 

Congress should proceed to speedily repeal the judicial amendment which has 
maimed this important law. The act should be retained with all its present efficiency 
without the slightest impairment. Contracts and combinations now prohibited by 
it should so continue under its prohibitions, but there should be further accurate 
definitions so as to define with the utmost precision acts constituting a trust, monopoly, 
and combination. There should be no doubt and uncertainty left either in the 
minds of the courts or the offenders, and those engaged in business should be apprised 
of the exact limits of their activities under the law. 

FROYIDB ADEQUATB PENALTIES. 

And then adequate penalties should be provided and the stigma of a felony placed 
upon violators, as first proposed by Sherman, Reagan, Geoige, Walthall, Vest, and 
others. The penitentiary should be designated as the place of abode for a term of 
years, ranging from 2 to 10 years, for those criminals who will not respect the majesty 
of this statute. We might not convict all offenders, but we would succeed in nimierous 
cases and deter many from violating the law. 

When the first act was passed there were not many trusts in existence. Amongst the 
larger ones were the Beef Trust, the Oil Trust, and the Coal Trust. Since that day 
they have grown until their capital stock amounts to billions and billions of dollars. 
With the Dingley and the Payne-Aldrich High Tariff Acts constituting a wall of pro- 
tection around the Republic, our country has become a veritable breeding groimd, 
seething and reeking with monopoly and combinations in restraint of legitimate trade 
and commerce. Two or three oankers in New York City have accumulated vast 
amoimts of wealth and have taken under their wings the great railroad and industrial 
corporations of the country and are manipulating their finances. They run the daily 
balance in those banks to hundreds of millions of dollars. Four or five years ago these 
corporations and trusts deposited their funds in the localities where domiciled. But 
now they are compelled to pile up their deposits in these banks, under whose complete 
dominion they are now conducting their affairs. So manifest is this concentration and 
abuse that more than two years ago, before the startling developments were made 
before the Pujo Money Trust Committee, an eminent American statesman, Woodrow 
Wilson, said: 

**The great monopoly in this country is the money monopoly. Our system of 
credit is concentrated. The growth of the Nation, therefore, and all our activities are 
in the hands of a few men, who, even if their action be honest and intended for the 
public interest, are necessarily concentrated upon the great undertaking in which their 
money is involved, and who necessarily, by very reason of their limitations, chill and 
check and destroy genuine economic freedom. This is the greatest question of all, 
and to this statesmen must adjust themselves with an earnest determination to serve 
the long future and the true liberties of men.'' 

These were brave words, and we should proceed to take them as their meaning 
implies. 

TESTIMONY OP MORGAN. 

J. Pierpont Morgan and his partner, George F. Baker, admitted before a committee 
in Washington that they dommated and controlled practically all of the great inter- 
state railways and industrial corporations and trusts througn interlocking directo- 
rates, voting trusts, and various financial conspiracies. They have solemnly sworn 
before the congressional committee at Washington that in the aggregate they hold 
385 directorates in 41 banks and trust companies, having total resources of $3,832,- 
000,000 and total deposits of $2,834,000,000; 50 directorships in 11 insurance com- 

ganies, having total assets of $2,646,000,000; 155 directorships in 31 railroad systems, 
aving a total capitalization of $12,193,000,000 and a total mileage of 163,200; 6 
directorships in 2 express companies and 4 directorships in 1 steamship company, 
with a combined capital of $245,000,000 and ^oss income of $97,000,000; 98 direc- 
torships in 28 producing and trading corporations, having a total capitalization of 
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13,583,000^000 and total gross annual eamincs in excess of $1^145,000,000: and 48 
directorships in 19 public-utility corporations naviM a total capitalization of $2,826,- 
000,000 and total gross annual earnings in excess of $428,000,000; in all, 746 director- 
ships in 134 corporations, having total resources or capitalization of $25,325,000,000. 
To put it in perhaps more graphic form, it has been established before tie Puio com- 
mittee, and Morgan, Baker, and their allies forced to there admit, that a pnase of 
their conspiracy and Money Trust may be fairly put as follows: 

THB GREAT SBYBN. 

The following seven institutions have total resources of $1,398,000,000: J. P. Mor- 
gan & Co. (and Drexel & Co.), deposits, $163,000,000; Guaranty Trust Co., $292,- 
000,000; Bankers* Trust Co., $205,000,000; First National Bank, $149,000,000: 
National City Bank, $247,000,000; Chase National Bank, $125,000,000; National 
Bank of Commerce, $190,000,000; that the Mutud and Equitable Life have com- 
bined resources of $1,091,000,000, making a total in these nine institutions of $2,489,- 
000,000. The business of making large issues of securities of the great interstate cor- 

E orations has during the past five years been conducted mainly on joint account 
etween J. P. Morgan & Co., the First National Bank, and the National City Bank 
of New York; Lee Higginson & Co. and Kidder, Peabody & Co., of Boston; and the 
Illinois Trust & Savings Bank and the First National Bank of Chicago. This only 
partially illustrates their tremendous concentration of money and credit. Aye, 
more, not only do these gentlemen and their allies dominate business and finance, 
but they have grasped the reins of government and have given us a government by 
and for the trusts. Candor compels me to say that you may compare with fairness 
these identical men who control the Money Trust and they square completely and 
exactly with the names of those who financed the jjresidential campaign of 1904 for 
The Outlook editor, who now believes in emasculating the Sherman law by judicial 
amendment. The names of Morgan, Rockefeller, Stotesbury, Rogers, Archbold, 
Perkins, and others are found in the Money Trust group and the Political Trust group 
and fit into one another as the hand in the glove. Proof before the Pujo committee 
and the Clapp election committee reveal these two groups as being similar and joined 
together as the Siamese twins; and yet they are one and the same coterie. These 
things were first denied, but established by proof before these committees; all con- 
fess them. 

INTERLOCKING DIRBCTbRATES. 

George F. Baker, one of Morgan's partners and allies in the Money Trust, said at 
Washington that the banking credit of tiie coimtry, amounting to $23,000,000,000, 
is virtually under complete sway of a small group of men in New York; that the 
leading banks, because of interlocking directorates, act in harmony in the control 
of large transactions; that the Nation's transportation interests in the same manner 
are imder concentrated control and that the vast industrial enterprises are likewise 
dominated by this all-powerful association. He proudly boasted and explained 
the various devices employed to evade the law, or, as he phrased it, to "conform 
with the law. ' ' He admitted that in 50 years his single bank had collected $86,000,000 
of profits upon a $500,000 capital; that banks were consolidated, despite the law, 
through the creation of holding companies; that there is a certain ** concentration of 
power, in which Mr. Morgan is the overshadowing figure," and that the safety of 
J£e national interests lies solely in the personnel, the good intentions of these men. 
' At last it is flau'ated in the faces of the American people that these men have the 
safety of the Republic in their grasp and that we must trust to their goodness for our 
happiness and prosperity. 

SOME OF THB PROBLEMS. 

These things foreshadow some of the problems in Federal legislation, and we must 
meet them as men and patriots. Jackson won his fight and the Nation still lives. 
Wilson will win his and our institutions will survive and bless the generations yet 
to come. Turn where you will and there is a saturnalia of trust o^nization and 
monopolistic conspiracy. As Sir John Culpeper said in the Long Parliament, we 
may say of the trusts and monopolies now: 

**They are a nest of wasps — a swarm of vermin which have overcrept the land. 
Like the frogs of Egypt, they have gotten possession of our dwellings and we have 
scarce a room free from them; they sup in our cups; they dip in our dish; they sit 
by our fire. We find them in the dye vat, washbowl, and powdering tub. They 
share with the butler in his box. They will not bate us a pm. We may not buy 
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our clothes without their brokerage. These are the leeches that have sucked the 
Commonwealth so hard that it is afinost hectical." 

These conditions point to the plain duty of Congress in some respects. We can drive 
out of interstate and foreign commerce every corporation with fictitious and watered 
stock, those whose capital stock is so g^eat as to make them approximate monopoly, 
all holding companies, and all corporations ^hose stocks are owned and controlled by 
holding companies and other corporations. We can place a limitation on the capital 
stock of these corporations and banks; we can prohibit the holding and voting of the 
stock of these banks by other corporations; we can prevent interlocking directorates. 
We can prohibit their consolidating in the roundabout way now in vogue which piles 
up money in their vaults amounting to many millions of dollars to the detriment of 
the entire country. We have power under the Constitution to prevent this interlock- 
ing of directorates and coalescmg of stocks and interests, and snould hasten to apply 
it by congressional action. We know the facts, and a comprehensive law will bring 
the relief so manifestly just to the people. We can and should destroy protectionism 
and bring this country to a tariff strictly and only for revenue. 

All these things will be consuming and burning political issues during the next few 
years and will not down till the appropriate legislative remedies have been devised 
and applied and the Government restored to the hands of the people, where their just 
ri^ts will be safeguarded under a wise and courageous administration. 

By a strange coincidence of history there have come out of the bosom of New Jersey 
the great trusts, the holding companies, and the gigantic monopolies. From this proud 
Commonwealth have come the dragon's teeth, and now it seems as if in the very 
providence and wisdom of God there has come from her borders the giant this year 
sent forth to exterminate the dragons infesting the land. When history is finally 
recorded, Jackson and New Jersey's governor will stand forth as the two great figures 
triumphing in memorable struggles as the champions of popular rights. We must 
have no class legislation and arraying of class against class. We must have no clamor 
against legitimate wealth honestly acquired. There must be no unjust attack a^inst 
corporations and corporate powers within the limits of their granted charter rights. 
There should be no hysteria in our procedure. And still trusts and monopolies must 
be disintegrated and utterly eradicated. The conflict is and should be irrepressible. 

As a legislator and an American I dedicate my ener^es to the people in this struggle, 
and with the Constitution as my guide and the sanctity of the law as my inspiration, 
I have enlisted in the contest until absolute equality for every citizen is again our 
watchword from ocean to ocean. 
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TRUST LEGISLATION, 

Serial 7, Part 2. 



Committee on the Judiciary, 

House of Kepbesentatives, 

Thursday y January 29 j 1914- 
The comimttee met at 10.30 a. m., Hon. Henry D. Clayton (chair- 
man) presiding. 

The Chairman. Kepresentative Stanley is here, and if it is the 
pleasure of the committee, we will hear him at this time. 

STATEMENT OF HON. AXTGITSTirS 0. STANLEY, A EEPEE- 
SENTATIVE IN CONGEESS FEOM THE STATE OF KEN- 
TITCKY. 

Mr. Stanley. Mr. Chairman and gentlemen, the chairman has 
kindly consented that I shall be allowed to present to-morrow morn- 
ing my authorities in support of the contention which I shall make 
this morning. I desire to appear at such a time as will suit the con- 
venience of the committee. I can, without making verbatim cita- 
tions, present my. reasons for the adoption of the bill H. K. 12121. 
At a subsequent date I hope to be able to present to the committee 
my views on the subject of holding companies. I shall not discuss 
the question of holding companies at this time, in one way or another, 
but will confine myself to a discussion of the bill to which I have 
referred. 

In my opinion the most necessary thing to the successful enforce- 
ment 01 the Sherman Act is to restore it to its pristine vigor, which 
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can be done by the interpolation of a few words. In that you will 
avoid what is the possible obiter dictum in the Standard Oil case, 
and subsequently in the American Tobacco Co. case, in which the 
word '^ unreasonable" or *' undue" is interpolated into the act of 
Congress. I can do that by so wording an amendment to that act 
as to make it mean exactly what the court has repeatedly said it did 
mean, and a short review of the decisions on this subject will show 
this committee conclusively that the act has been repeatedly in- 
terpreted to mean exactly what it says, that all restraints of trade 
are a violation of the act. 

The use of the words ^'reasonable" and '^imreasonable" and 
many of the arguments defending their insertion in the act are in a 
way ''catch phrases," and commend them imduly to popular con- 
sideration. There seems to be an idea in the pubhc mind that there 
is an eflFort on my part in introducing this bill or that it is the inten- 
tion on the part of those who favor it to exclude reason from the 
act, to permit an unreasonable construction, or that the act as in- 
' terpreted prior to* the Standard Oil and Tobacco cases had not a 
reasonable construction. 

The fact that for more than 10 years from the decision in the 
Trans-Missouri Freight Association case until the Standard Oil and 
Tobacco cases, the Supreme Court of the United States in discussing 
this question repeatedly refused point blank to give it that construc- 
tion IS an answer to that ar^ment. For to admit that to interpret 
the act according to its plam meaning is unreasonable is to aamit 
that for 10 years in construing it the Supreme Court of the United 
States and tne astute judges of the other Federal courts acted with- 
out reason and ignored the "rule of reason" from the interpretation 
of the act. 

It is a pregnant fact that both in cases before the Supreme Court 
of the United States and in bill after bill before this House there has 
been a repeated attempt to write that word "unreasonable" into the 
act. 

An act was reported in this House hj Mr. Hepburn, supported bv 
a great many labor organizations, in which the word "unreasonable 
was written into the act, and upon a hearing in this committee it was 
found that the alleged act to relieve labor organizations from the 
operation of the Sherman Act was in fact prepared by Messrs. Moro- 
wetz and Stetson and submitted to the president of the United States 
Steel Corporation before it ever saw a committee of this House. 

If vou will examine the reports of the Industrial Commission, you 
will nnd a repeated and persistent effort to write the words "reason- 
able" and "unreasonable" into the act, and the reason for that is 
not far to seek. 

A court can determine, gentlemen, when a contract operates as a 
direct restraint of trade. A court can determine .when the purpose 
of the act is to restrain trade and when the restraint of trade is merely 
collateral and is not the design of parties to it. Courts have had no 
difficulty in determining when contracts made and acts done were 
made and were done with the purpose of creating a monopoly, or of 
restraining trade, and when there was material restraint of trade. 

But when courts attempt to determine that such actual or material 
restraint of trade is unreasonable, they leave the question of law and 
go into a question of fact which requires the most expert knowledge 
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for its determination. Railroads may make combinations in re- 
straint ol trade, combinations and contracts such as were evidenced 
in the Joint Traffic Association case, and the Trans-Missouri Freight 
Association case, and the Northern Securities case, and upon the face 
of the pleadings, upon an inspection of the contracts, upon the forma- 
tion oi the holding compames, courts can determine, without diffi- 
culty, that the purpose and effect of such contracts is to enable the 
Sarties to them to make rates independent of the law of supply and 
emand by their arbitrary fiat, and not such rates as would prevail 
under normal conditions of business. But if that court should 
further attempt to find whether or not the rate arbitrarily fixed 
was reasonable, thev would be lost in a maze of technical dis- 
cussion from which they could not escape without the most elaborate 
inquiry, if at all. 

A few days ago I was in Kentucky in a case in which the Imperial 
Tobacco Co. was indicted under a statute intended to prohibit com- 
binations in restraint of trade, but the Kentucky statute is so worded 
as to make the offense consist in raising or lowering the price of a 
commodity or actually limiting its production. In other words, the 
restraint must have some tangible result before the parties to it can 
be held responsible. It became necessary to prove that this company 
had reduced the price of the product purchased below the cost of 
production or had reduced it below that for which it would have 
sold in an open market. For two weeks we heard evidence as to the 
cost of producing a pound of tobacco, and as to what was the market 
price ol that product. It happened there was no open or competitive 
market. Some company was arbitrarily fixing the price everywhere 
in that community, and to determine what the cost of proauction 
was you had as many opinions as jon had producers of tobacco; 
There was a contract plainly in restraint of trade, made between the 
Imperial Tobacco Co. of Great Britain and the Imperial Tobacco Co. 
of Kentucky, whose plain purpose was to restrain trade. There was 
no question about that. But to determine the extent to which prices 
were actually affected — ^i. e., that there was an unreasonable restraint 
of trade — was a question of fact that was almost impossible of 
determination. 

More than that, you will find that since the opinion in the Standard 
Oil case the objections to the enforcement of this act by Chancellor 
Day, and by all others who are opposed to a rigid enforcement of the 
Sherman Act, are based almost without exception upon the argument 
that that law punishes an *' unreasonable^' restraint of trade, and that 
that is a matter of opinion as varied as the number of judges upon the 
bench, that no two juries will ever be of the same conclusion as to 
^ust what is a reasonable or an imreasonable restraint, that no two 
judges will form the same opinion, and that to convict a man because 
some judge who has no technical knowledge of the business considers 
an act reasonable or unreasonable is a mistake; that the whole act is 
a farce. 

But, when you come to the naked question of whether a contract 
was made for the purpose of restraining trade, and whether it does 
restrain trade, you have a very much simpler and easier problem. 

The history of this act demonstrates the correctness of my position. 
Take the first case in which the question was sharply raised, the 
"Trans-Missouri Freight Association case. 
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In that case the Govemment, in its petition, filed a contract made 
by freight associations west of the Mississippi Kiver and running from 
the Giuf of Mexico to the Canadian line. In that contract it was 
recited that the rates fixed by the association were just and reason- 
able and were made for the purpose of protecting the best interests of 
the shipper and the carrier alike. 

The oefendants admitted the making of the contract, but plead 
that by its terms it provided only for such restraint of trade, if it 
did restrain trade, as was reasonable and as was not undue; that it 
provided against exorbitant rates; that it provided against such 
charges as were excessive; and that under the common law no rea- 
sonable restraint of trade could be pumshed ; and for that reason, there 
being no such restraint as defihea by the common law, it could not 
be in violation of the Sherman antitrust act, which was, in a way, 
declaratory of the common law. 

Justice reckham in the decision in that case — and I will call atten- 
tion to the text of that decision to-morrow — stated that there were 
but two questions before the court. First, Are common carriers 
included within the provisions of the Sherman act, or are they pro- 
vided for in the various transportation acts ? Second, Were reason- 
able restraints of trade forbidden by the Sherman act? In that 
decision Justice Peckham declares that it was the province of Con- 
gress to determine whether it would include or exclude reasonable 
restraints of trade; that the law plainly stated that every contract 
and every combination and every effort to create a monopoly or to 
restrain any part of the commerce between the States, is contrary to 
the law, and that admitting this restraint to be reasonable, it was no 
excuse for the making of the contract, which was plainly in violation 
of the act. 

A short time after the rendition of this opinion, the Joint Traffic 
Association entered into a similar contract, carefully prepared and 
rich in provisions that excessive rates should not be charged, that 
nothing should be done by the parties to the same, some 25 or 30 
railroad companies, to unduly burden the shipper, and alleging with 
much unction that the whole arrangement was especially designed 
for the purpose of enforcing iust, eguitable, and reasonable tariffs 
upon all freights carried by all the lines. 

Again, the defendants answered that they were not within the pro- 
visions of the Sherman Antitrust Act, that the rates were reasonable, 
that the contract showed that an unreasonable rate could not be 
charged, and that case, coming up on the pleadings, it was main- 
tained by the Government that this association should be dissolved 
because it had entered into a conspiracy to maintain alleged ''reason- 
able" rates. 

The greatest lawyers in the United States argued at great length 
before me Supreme Court of the United States that the country was 
frightened by the radical position of the court taken in the former 
case of the Trans-Missouri Freight Association; that to prohibit 
conmion carriers from entering into any contract, whether reasonable 
or unreasonable, was to destroy their business, that their stocks were 
being depressed, that a condition of uneasiness akin to panic pre* 
vailed on account of this unprecedented decision. 

Again Justice Peckham rendered the decision. In that decision 
he said this question had but a short time before been presented to 
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the court in the Trans-Missouri Freight Association case, in an 
appeal for a rehearing it had again been decided^ and that the decree 
then rendered was in effect a third determination of the same question. 

Justice White, in a profound and elaborate opinion, expressed his 
dissent. His opinion in the Trans-Missouri case is a much abler 
presentation of nis side of the case thao his subsequent decisions in 
the Standard Cil and Tobacco Company cases; it is more concise and 
more powerful. 

Mr. Nelson. May I interrupt you there ? 

Mr. Stanley. Certainly. 

Mr. Nelson. That point was directly in issue in those cases ? 

Mr. Stanley. That was the only pomt. 

Mr. Nelson. How was it in the Tobacco and Oil cases ? 

Mr. Stanley. It was not an issue at all. 

Mr. McCoy. May I ask you a question there ? 

Mr. Stanley. Certainly. 

Mr. McCoy. The Supreme Court has never yet decided, if I under- 
stand correctly, as a matter of an actual decision, that there is any 
distinction to be put into the act between reasonable and unreason- 
able, has it ? In other words, the opinions in the Tobacco case under- 
took to make a distinction between reasonable and unreasonable 
restraints, but there has never yet been a decision of the court, a 
binding decision of the court, that there is any such distinction ? 

Mr. Stanley. No, I think it is obiter dictitm in this case. A great 
many people, however, entertain a different opinion. 

Mr. McCoy. Is it not true that the Supreme Court decided that 
only, that on the facts shown in this case, the law was violated ? 

Mr. SfANLEY. That is all. 

Mr, McCoy. They did not hold that they were unreasonable 
restraints, but were restraints within the act ? 

Mr. Stanley. If I understand correctly, it is a peculiar thing in 
that case, that the Standard Oil Company made no plea that there 
was any reasonable restraint of trade. It was either an absolute and 
cruel and far reaching monopoly, or it had acquired a control of those 
properties by legal methods. Its defense was not that it did not con- 
trol commerce m petroleum, or its by-products, but that it secured 
that control by legal methods. The question as to the control of 
commerce in petroleum would have been ridiculous if presented, be- 
cause from the day of the Standard Oil decisions in Ohio, when they 
attempted to reach the same result by putting their business in the 
hands of trustees instead of a holding company, the courts have held 
it to be a far-reaching monopoly. 

Mr. McCoy. Then my further question would be, in the absence of 
a decision of the Supreme Court to the effect that under the law you 
can discriminate between reasonable and unreasonable restraints, why 
should there be any amendment ? 

Mr. Stanley. Many doubt the* extent to which this decision is to 
be considered as obiter dictum. 

At the same time, there is much in the decisions in both those cases; 
in fact, if I remember correctly, the court expressly says that in so 
far as previous decisions of the court have excluded tne rule of reason, 
or have excluded the right of the court to determine whether the 
restraint is due or undue, reasonable or unreasonable, the former 
decisions of the courts are amended if not overruled to that extent. 
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Mr. McCoy. Just one more question, and I will not interrupt yoa 
further. 

Mr. Stanley. I am glad to have vou ask me questions. 

Mr. McCoy. Do you think that tne title of the act, which was, as 
I remember it, ''An act to prevent unlawful restraint of trade,'' was 
properhr used by the Supreme Court in interpreting the act ? 

Air. Stanley. I think not, and that question 

Mr. McCoy (interposing). Admitting for the sake of the argument 
that the use of the title was proper; that is, that the consideration of 
the title was proper, would not that necessarily lead to the conclusion 
that the court was right in saying that there was a distinction to be 
made, under the act, oetween reasonable and unreasonable? 

Mr. Stanley. I doubt if I would go that far. I think there was an 
unfortunate use of the title, and I doubt the propriety of using the 
word ''unlawful" in the title; I very much doubt whether the use of 
the word " unlawful " in the title of the act would justify the conclusion 
that by unlawful monopolies was meant such monopolies as are not 
reasonable, and by unlawful restraints is meant such restraints as 
are not reasonable. 

In the first case decided, the Trans-Missouri Freight Association 
case. Justice Peckham expressly says that the wordmg of the title 
should not be used to construe the meaning of the act in which the 
language is unequivocal. 

Mr. Chandler. You stated, I believe, in the introductory part of 
your remarks, that repeated attempts had been made to amend this 
act and to insert the words "reasonable or imreasonable,'' and that 
these attempts had been defeated. Do you know whether at the time 
of the passage of the act in 1890 an attempt was made to have inserted 
in the act the words "reasonable restraint of trade'' ? 

Mr. Stanley. I will not be positive, but I think the debates in Con- 
gress will show that the matter was discussed; but I am not positive. 

Mr. Chandler. Is it not a fact that in the briefs in the Tobacco 
cases it is asserted that that was a fact, and the court's attention was 
called to the fact that an attempt was made to insert the word 
"reasonable," and that it had been defeated? 

Mr. Stanley. You are probably right about that. I do not recall 
the matter positively, in regard to the debates at the time of the 
passage of the act. In the Standard Oil cases the question in regard 
to the words, ^'reasonable or unreasonable" was not mentioned. 

Mr. Chandler. Would the Supreme Court, in determining the 
intention of Congress in passing an act, be bound by subsequent 
attempts, subsequent to tne passage of the act, to insert the word 
' 'reasonable ", or only by the attempt made at the time of the passage 
of the original act ? That is, the Congress which passed the act is the 
Congress whose acts are to be interpreted by the courts and not any 
subsequent Cbngress. 

Mr. Stanley. I think the debates in the House touching upon this 
act would be only considered material by the Supreme Court in their 
determining any possible ambiguity in the language of the act, just 
as you would determine the meaning of a word in the act by a study 
of the conditions of the times and the interpretations of the word at 
the time of the passage of the act. The debates of Congress would 
be material only in clearing up any latent ambiguity in the lan- 
guage. 



Digitized by 



Google 



TBUST LEGISLATION. 71 

Mr. Chandler. The judicial branch of the Government, as I un- 
derstand it, has no right to try to usurp legislative functions by put- 
ting meanings into an act which Congress did not intend. But in 
determining what Congress intended the court considers the debates 
in the Congress which passed the act and debates in subsequent Con- 
gresses which are not construed by the court ? 

Mr. Stanley. Yes, sir; I think that is right. 

Mr. Chandler. And the repeated attempts which you say were 
made in subsequent Congresses to amend the act are not to be con- 
sidered ? 

Mr. Stanley. Various efforts were made to amend the act in sub- 
sequent Congresses. I mention this to show you that those interests 
which are endeavoring to escape the operation of the law have seen 
that by the interpolation of the word "unreasonable" into the act 
the effective enforcement of the act was rendered impossible, because 
you can not enforce an act to punish an unreasonable restraint of 
trade. It is impossible to determine in a court of justice, in any pro- 
ceeding of normal length, what is an unreasonable restraint of trade, 
and if the burden of proving that the restraint is material and actual 
and that in addition thereto it is unreasonable falls upon the plaintiff, 
his case is lost in the beginning. 

Mr. McCoy. In order to clear up the question of the use of the 
debates in the decision of the case, did not the Supreme Court say, 
in the Standard Oil case, that the debates could not be considered ? 

Mr. Stanley. The Supreme Court has repeatedly held that debates 
in Congress are not binding on the court and are admissible only for 
the purpose of determining the meaning of ambiguous language in the 
act. 

The Chairman. I think the rule in regard to that is as foUows: 

Although debates ma^ not be used as a means for interpreting a statute (United 
States V. Trans-Missoun Freight Association, 166 U. S., 318, and cases cited), that 
rule in the nature of things is not violated by resorting to debates as a means of ascer- 
taining the environment at the time of the enactment of a particular law; that is, 
the history of the period when it was adopted. 

This quotation is taken from the case of the Standard Oil Co. v 
United States (221 U. S., p. 1). 

Mr. Stanley. In other words, statements indicating the conditions 
prevailing at the time of the passage of the act are relevant in deter- 
mining its meaning. 

Mr. McCoy. Is that not exactly what they limited the use of the 
debates to, namely,'to ascertain what the evil was which it was sought 
to remedy by the act, but not to make use of the debates for the 
purpose of ascertaining the meaning of a word or a phrase which 
mignt be ambiguous ? 

Mr. Stanley. I think it would be perfectly competent to clear up 
an ambiguitv. But that is elementary law. 

Suppose tne court should be called upon to determine, in the case 
of the United States Steel Corporation, now pending, that volume of 
trade has been unreasonably restrained by any act of this company, 
a volume of trade that is Uke the flow of the Mississippi Kiver, 
including hundreds of millions of dollars^ worth of property, vast 
transportation lines, an industry covering a continent, that its under- 
lying and interlacing relations with hundreds of other companies, its 
secret sales, its hold upon the market and upon the trade, was undue 
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and unreasonable. No mortal man can tell to-day what would be 
the price of any commodity under the law of supply and demand 
where the law of suppljr and demand no longer operates. In the 
steel investigatmg committee we developed the fact that steel rails 
for 10 years nad sold for $28 a ton, but we were never able to deter- 
mine just what would be a fair price for steel rails. Most of the men 
who had technical knowledge in that matter who were called before 
us were experts depending iot their Uving upon the favor of some of 
these concerns, and they hesitated to testify. To determine what 
was the real price of the article, what it would bring in the open 
market, imaflFected by artificial and arbitrary conditions, was abso- 
lutely impossible, and yet those facts are essential, those facts must 
be determined before you can pass rationally upon whether the 
restraint is reasonable or unreasonable. 

Mr. Cabew. If it appeared that one set of men had the entire con- 
trol of the situation, such as you have indicated, irrespective of the 
frice or the cost, would not that be unreasonable and restraint ? As 
understand the common law, the condemnation of monopoly, is not 
because of the price lor which the article was vended, but because of 
the power it gave the individual. If the steel company has entire 
control, do you not think that might be regarded as imreasonable 
irrespective of the price ? 

Mr. Stanley. No; the steel company might have absolute control 
and not try 

Mr. Carlin (interposing). What percenatge of the business does the 
steel company control ? 

Mr. Stanley. The steal company controls approximately one-half 
of the output of finished steel. They abstain from control of the fin- 
ished prodiicts in order that their absolute control over the price of the 
semifinished product shall not be manifest. In other words, the price 
of all steel products is determined absolutely by the price of pig iron. 
Steel billets are sold at so much above the cost of conversion. 

Mr. Carlin. What percentage of the pig-iron production does the 
steel company control ? 

' Mr. Stanley. The^r control it all; and they say they absolutely 
control the price of pig iron. They do not produce all the pig iron, 
but they produce a good proportion of it. Then they produce about 
2,000,000 tons more of steel than pig iron. 

Mr. Carlin. What percentage of pig iron do they produce ? 

Mr. Stanley. Approximately 60 per cent of the pig iron, and the 
rest of the pig; iron is produced by companies that do not sell pig 
iron. The price of pig iron is fixed by a certain modicum of that 
iron in the open market. Thev have the capacity for producing 
more pis: iron than steel, but tney abstain from producing two or 
three million tons of pig iron a year and buy the rest of the pig iron 
in the market — by taking up all the marketable pig iron, fix its price. 

Mr. Carlin. Do you favor giving the Trade Commission the power 
to fix the price of the product ? 

Mr. Stanley. No, sir. 

Mr. Morgan. As I understand your position, Mr. Stanley, you 
think we should enact laws that will absolutely prohibit every kind 
and character of contract which in any way restricts trade ? 

Mr. Stanley. Yes, sir; that is what we did prior to the Standard 
Oil decision, and nobody was hurt. 
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Mr. Morgan. You think that would be wise legislation now ? 

Mr. Stanley. It is safe and sane, by experience. We are not 
trying to do some new thing. We are getting back to the pristine 
vip"or of the net. 

Mr. Morgan. Should we not now, as we propose to legislate, 
consider, not what Congress intended to enact oy the Sherman anti- 
trust law, but what should be enacted now for the good of the people ? 

Mr. Stanley. Yes. 

Mr. Morgan. As the Supreme Court has construed this, should it 
rather not be a question or a controversy as to whether they are right 
or wrong, or what Congress intended, but what is best now? Is not 
that the proposition ? 

Mr. Stanley. I will take that question up now. I claim that the 
only act that is at all effective is an absolute prohibition. By an 
absolute prohibition I do not mean to intimate that every contract 
which in any way restrains trade will bring the man who is a party 
to it into the courts, or subject him to harrassing Htigation. It does 
not follow that when we prohibit aU contracts in restraint of trade 
that contracts which restrain trade incidentally or in no pernicious 
degree to the normal discharge of business will necessarily bring the 
parties to them into court. 

Mr. Morgan. Why not ? 

Now, here is the pi oof that such an act will not be injurious to the 
best interests of business. For 10 years that act was repeatedly 
held to be just wha i( said, and no man suffered. 

Mr. Morgan. Was no* the business pubUc all the time violating it? 

Mr. Chandler. Unconsciously. 

Mr. Carew. Would not the word ''maximum" have the same 
effect as ''unreasonable?" 

Mr. Stanley. I want to answer all your questions, and I will take 
them up one at v time. 

Take up the first question; that is, Do the demands of business 
now require the writing of the word "reasonable" or "unreasonable" 
in that act ? I will refer from memory now to a decision, and I will 
take pleasure in giving you the decision in full in support of what I 
say. The Supreme Court of the United States, and the Federal 
courts in some decisions, have held with emphasis that commerce 
is Uke a great stream, that it is illegal to impede its free and unin- 
terrupted flow,%that it shall flow un trammeled and uninterrupted; 
and Justice Harlan, in the Northern Securities case, said that any 
commerce, foreign or domestic, interstate or between nations, shalJ 
not in any way, anywhere, by any device, be impeded in any degree, 
and yet that law as at first iiiterpreted by Judge Lurton and by Judge 
Day and Justice Peckham and by Justice Harlan remained on the 
statute books, and we have four volumes of Federal decisions on the 
subject, and there has not from the beginning until the end been a 
single case in which the court ever held that any defendant was 
guilty of a trifling invasion of that act, and yet now we are to emas- 
culate this act to meet a condition that never occurred in 20 years 
in the enforcement of that act. 

The common law on the subject is misleading, and the history of the 
common law is absolutely necessary to a correct imderstanding of the 
decisions which interpret it. You must remember that a monopoly, 
as discussed by Lord Coke, was a patent — nothing more; a monopoly of 
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business in a community where people seldom went 50 miles beyond 
their homes, as a nile, where the production of all the necessaries of 
life, of clothing, of implements of all kinds, all the major transactions, 
the production of iron and steel, were confined to a community of 
blacksmiths. The conditions rendered it absolutely impossible for 
any one man to get control of a business beyond the narrow circle of 
his immediate environment, and for that reason cases under the 
common law usually died with some man's selling out his rights to 
operate a shop or a mill, to engage in a profession in his community. 

Mr. Carew. Did not the making a monopoly the mani^acturing 
of playing cards involve the whole realm of that subject ? 

Mr. Stanley. A monopoly, to be effective, had to be by royal 
grant. It was not by the energy of an individual who gained control 
of thousands of miles of railroad and vast resources of coal and iron. 

The power of the individual to take away from his competitor a 
legitimate business was unheard of; it was a physical impossibility. 
It never existed, and for that reason the monopolies with which Lord 
Coke dealt were royal grants. 

Now, if I may digress. England never had more than 100 years 
of despotism in her whole history from the time of Bradicea and 
Canute until the end of the Wars of the Roses. Kings had little 
power. They were practically controlled by masterful barons who 
made and unmade them. 

The invention of gunpowder made the yeomen the peer of the 
knights on horseback, and the power held by the barons and by the 
nobility was gone. In England it was gradually absorbed by the 
people. They took a part of it at Runnymede on the Thames, and 
m subsequent Bill of Rights. 

In France, under Richeheu and Mazarin it was centered in the 
throne. For a while it appeared that the English Kings would 
become heirs to the powers of the barons, and so you found the 
Tudors the absolute monarchs from Henry VII to Elizabeth, and the 
most absolute among them was Queen Elizabeth herself. No English 
monarch ever exercised so absolute a sway. 

Mr. Nelson. Before that time was there much granting of mon- 
opoly rights or patents ? 

Mr. Stanley. Very little. 

Mr. Nelson. Was she not compelled by pubHc sentiment, to cease ? 

Mr. Stanley. That is what I am coming to. Ste granted the 
right to make playing cards, and every conceivable thing, to various 
of her favorites. She recited that it was for the benefit of trade? 

Mr. McCoy. What was the condition of the law in regard to mon- 
opoly at the time of the adoption of our Constitution — I mean the 
law m England ? 

Mr. Stanley. I am coming to that further on. I wish to get 
through with this proposition. Ihose Royal grants became intoler- 
able, and the common people raised in rebellion for the first time 
against the autocratic and arbitrary monarch. She declared the 
Royal grants were the immediate jewels of her crcwn, and they were 
defended by the wisest man ever born of woman— Sir Francis Bacon, 
He admonished the Commons it was not for them to challenge the 
prerogative of an English Queen, that they should come as suppliants. 

But he could not quell it, and at last in what is called her golden 
speech, that wise monarch, seeing she could no longer stem the tide of 
inveterate opposition, agreed that each and every one of her grants 
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should be turned over to the courts, and that they should determine 
the question. Lord Coke attempted to distinguish between the 
grants that were reasonable and unreasonable or undue in their 
restraint of trade, and in the various decisions in which he discussed 
monopolies, he admits it can not be done. He uses this strong 
language, ''That there is not any degree in mischief.'' He declares 
that all monopolies are evil. 

Mr. Morgan. Is it not a fact 

Mr. StanleIt. Let me go on a little further. They found that 
you can not control monopolies by prohibiting those that were undue 
and unreasonable by leaving every royal grant to the determina- 
tion of a court of chancery. In the reign or her successor, James I, 
they passed an act against monopoly, and I will submit that to the 
<;ommittee to-morrow. It is as sweeping and as drastic and as ab- 
solute in its definitions as the Sherman Act or the present act, for 
the reason that they found that even then you could not have good 
and bad trusts, and you could not have reasonable and unreasonable 
monopolies. 

The judges in that day in their vain attempt to classifv restraints 
of trade as reasonable and unrea«?onable admit their failure by the 
act of James I. 

Mr. Floyd. The question I wanted to ask you was this, Mr. Stainley. 
The Sherman law is written in language as broad as you contend for, 
without any exception ? 

Mr. Stanley. Yes, sir. 

Mr. Floyd. And the courts for 10 years interpreted it in that broad 
light, and then finally under this interpretation given in the Standard 
Oil case, a question of unreasonable restraint of trade was interjected 
into it. How can we prepare a statute in any broader terms than the 
Sherman law ? If tliey put this interpretation into the Sherman law 
how are we going to prevent them from making a similar interpreta- 
tion of any new law ? 

Mr. Stanley. You can incorporate into the law the words ^4n any 
degree/' that would do it, in my opinion. 

Mr. Floyd. In what section of your biU ? 

Mr. Stanley. My biU provides that after the words ^' shall restrict 
any part of the commerce of the United States" the words ^'in any 
degree" shall be inserted, and I further provide that all evidence 
showing or tending to show that the alleged restraint was due or 
undue, reasonable or unreasonable, shall be admissible only for the 
piu'pose of determining a quantum of damages, or the degree of 
punishment, and for no other purpose whatsoever. 

Mr. McGiLLicuDDY. Suppose you say, '4n any degree;" what is to 

Srevent the court from saying that you mean in any reasonable 
egree? 

Mr. Stanley. The further provision that that evidence shall be 
heard for one purpose only and for no other. 

Now, I wish, hurriedly, to call attention to another matter. Out- 
side of the difficulty or impossibility of determining whether a restraint 
is reasonable or unreasonable 

The Chairman. There has just been a call of the House, and the 
committee wiU have to adjourn at this time. We will hear Mr. Stanley 
further to-morrow morning. 

(Thereupon, at 12.05 o'clock p. m. the committee adjourned until 
to-morrow, Friday, January 30, at 10.30 o'clock a. m.) 
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Mr. Stanley. It will not do to assume that the defense that a con- 
tract is not in unreasonable restraint of trade will not again be made, 
when we consider that it was the first defense that ever was made 
to this act and that it has been constantly repeated. In the case of 
the United States v. The Trans-Missouri Freight Association, decided 
by the United States Supreme Court on March 22, 1897, which was 
the first great case under this act, and in which the court interpreted 
this law. In that case but two defenses were made by the Trans- 
Missouri Freight Association, first that the law did not apply to rail- 
road companies, and second that the restraint of trade contemplated 
by the contract into which these carriers entered was not undue or 
unreasonable. 

Said Justice Peckham: 

The next question to be discussed is as to what is the true construction of the statute, 
assuming that it applies to common carriers by railroad. What is the meaning of the 
language as used in the statute, that ''every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or commerce among the several 
States or with foreign nations is hereby declared to be illegal" ? Is it confined to a 
contract or combination which is only in unreasonable restraint of trade or commerce, 
or does it include what the language of the act plainly and in terms covers — all con- 
tracts of that nature? 

We are asked to regard the title of this act as exhibitive of its purpose to include only 
those contracts which were unlawful at common law, but which require the sanction 
of a Federal statute in order to be dealt with in a Federal court. It is said that when 
terms which are known to the common law are used in a Federal statute those terms 
are to be given the same meaning that they received at common law, and that when the 
language of the title is "To protect trade and commerce against unlawful restraints 
and monopolies," it means tnose restraints and monopolies which the common law 
regarded as unlawful and which were to be prohibited by the Federal statute. We 
are of the opinion that the language used in the title refers to and includes and was 
intended to include those restraints and monopolies which are made unlawful in the 
body of the statute. It is to the statute itself that resort must be had to learn the 
meaning thereof, though a resort to the title here creates no doubt about the meaning 
of and does not alter the plain lanp^uage contained in its text. 

It is now with much amplification of argument urged that the statute in declaring 
illegal every combination m the form of trust or otherwise or conspiracy in restraint 
of trade or commerce does not mean what the language used therein plainly imports, 
but that it only means to declare illegal any sucn contract which is in unreasonable 
restraint of trade, while leaving all others unaffected by the provisions of the act; 
that the common-law meaning of the term ** contract in restraint of trade" includes 
only such transactions as are in unreasonable restraint of trade, and when that term is 
used in the Federal statute it is not intended to include all contracts in restraint of 
trade, but only those which are in unreasonable restraint thereof. 

The term is not of such limited signification. Contracts in restraint of trade have 
been known and spoken for hundreds of years both in England and in this country, 
and the term includes all kinds of those contracts which in fact restrain or may restram 
trade. Some of such contracts have been held void and unenforceable in the courts 
by reason of their restraint being unreasonable, while others have been held valid 
because they were not of that nature. Contracts may be in restraint of trade and still 
be valid at common law. Although valid, it is nevertheless a contract in restraint 
of trade and would be so described at common law or elsewhere. By the simple use 
of a term ''contracts in restraint of trade," all contracts of that nature, whether valid 
or otherwise, would be included, and not alone that kind of contract which was in- 
valid and unenforceable as being in unreasonable restraint of trade. WTien, therefore, 
the body of an act pronounces as illegal every contract or combination in restraint of 
trade or commerce amon^ the several States, etc., the plain and ordinary meaning of 
such language is not limited to that kind of contract alone which is in imi'easonable 
restraint of trade, but all contracts are included in such language, and no exception 
or limitation can be added without ])lacing in the act that which has been omitted by 
Congress. 
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The court goes on to say: 

The ajgnments which have been addressed to us against the inclusion of all contracts 
in restraint of trade, as provided for by the language of the act, have been based upon 
the alleged presumption that Congress, notwithstanding the language of the act, could 
not have intended to embrace all contracts, but only such contracts as were in unrea- 
SDnable restraint of trade. Under these circiunstances, we are therefore asked to 
hold tliat the act of Confess excepts contracts which are not in unreasonable restraint 
of trade, and which only keep rates up to a reasonable price, notwithstanding the 
language of the act makes no such exception. In other words, we are asked to read 
into the act by way of judicial legislation an exception that is not placed there by the 
lawmaking branch of the Government, and this is to be done upon the theory that the 
impolicy of such legislation is so clear that it can not be supposed Congress intended 
the actual import of the language it used . This we can not and ought not to do. That 
impolicy is not so clear, nor are the reasons for the exceptions so potent as to permit us 
to interpolate an exception into the language of the act, and to thus materially alter its 
meaning and effect. It may be that the policy evidenced by the passage of the act 
itself will, if carried out, result in disaster to the road and in a failure to secure the 
advantages sought from such a policy. Whether that will be the result or not we do 
not know and can not predict. These considerations are not, however, for us. If the 
act ought to be read as contended for by the defendants, Congress is the body to amend 
it and not this court by a process of judicial legislation wholly unjustifiable. 

Justice White, in a dissenting opinion in this case, clearly under- 
stood the full force and import or the strong and lucid finding of 
Justice Peckham. 

Said Justice White: 

To state the proposition in the fonn in which it ^as earnestly pressed in the argu- 
ment at bar it is as follows: Congress has said every contract in restraint of trade is 
illegal. When the law says every, there is no power in the courts, if they correctly 
and apply the statutes, to substitute the word "some" or the word ** every." If 
Congress has meant to forbid only restraints of trade which were imreasonable, it 
would have said so. Instead of doing this it has said every y and this word of uni- 
versality embraces both contracts which are reasonable and unreasonable. 

Notwithstanding the fact that all restraints of trade, whether 
reasonable or unreasonable, were held to be in violation of the law, 
and notwithstanding the fact that the question was argued so 
exhaustively and decided so emphatically by Justice Peclmam in 
the, case of the United States v. The Trans-Missouri Freight Asso- 
ciation, the same question was again presented in a case similar in 
all essential respects — the United States v. The Joint Traffic Asso- 
ciation — in which thirty-odd railroads entered into an agreement 
which provided in terms for rates which were reasonable. 

The opinion in this case. was rendered by the same justice who 
decided the trans-Missouri case. He again insisted that this ques- 
tion had been previously deliberately decided. 

In that decision he says: 

Finally, a reconsideration of the questions decided in the former case is very strongly 
pressed upon our attention because, as stated, the decision in that case is quite plainly 
erroneous, and the consequences of such error are far-reaching and disastrous, and 
clearly at war with justice and sound policy, and the constructions placed upon the 
antitrust statute have been received by the public with surprise and alarm. 

We will refer to these propositions in the order in which they have been named. 

As to tiie first, we think the report of the trans-Missouri case clearly shows not only 
that tiie point now taken was there urged upon the attention of the court, but it was 
then intentionally and necessarily decided. The whole foundation of the case, on 
the part of the Government was the allegation that the agreement there set forth was 
a contract or combination in restraint of trade, and imlawtul on that accoimt. 

Then, a little later in the decision, the court says: 

The extract from the opinion of the court above given shows that the issue so made 
was not ignored, nor was it assiraied as a concession that the agreement did restrain 
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trade tx) a reasonable extent. The statement in the opinion is quite plain, and it 
inevitably leads to the conclusion that the question of fact as to the necessary tendency 
of the agreement was distinctly presented to the mind of the court and were con- 
sciously, purposely, and necessarily decided. It can not, therefore, be correctly 
stated that the opinion only dealt with the question of the construction of the act» 
and that it was that the agreement did to some unreasonable extent restrain tradr. 

And again the court said : 

Finally, we are asked to reconsider the question decided in the trans-Missouri case 
and to retrace the steps taken therein because of the plain error contained in that deci- 
sion and the widespread alarm with which it was received, and the serious conse- 
quences which have resulted or may soon result from the law as interpreted in that 
case. 

It is proper to remark that an application for a reconsideration of the question but 
lately decided by this court is usually based upon a statement that some of the argu- 
ments employed upon the original hearing of the question have been overlooked or 
misunderstood, or that some controlling authority has been either misapplied by the 
court or passed over without discussion or notice. While it is not strictly an applica- 
tion for a rehearing in the same case, yet in substance it is the same thing. The court 
is asked to reconsider a question but just decided after careful investigation of the 
matter involved. There nave heretofore been in effect two arguments of precisely 
the same questions now before the court, and the same arguments were addressed to 
us on both thost occasions. The report of the trans-Missouri case shows a dissenting 
opinion delivered in that case, and that the opinion was concurred in by three of the 
members of the court. 

That opinion, it will be seen, gives with great force and ability the arguments against 
the decision which was finally arrived at by the couit. It was after a full decision of 
the questions involved and with a knowledge of the views enteitained by the minority 
as expressed in the dissenting opinion that the majority of the court came to the con- 
clusion it did. Soon after the decision a petition for a rehearing; of the case was madCr 
supported by a printed argument in its favor, and pressed with an earnestness and 
vigor and at a length which were certainly commensuiate with the importance of the 
case. 

This court, with care and deliberation and also with a full appreciation of .their 
importance, again considered the questions involved in its former decision. 

A majority of the court once more arrived at the conclusion it had first announced, 
and accordingly it denied the application; and now for the third time the same 
arg u ments are employed and the court is again asked to recant its former opinion 
and to decide the same question in direct opposition to the conclusion arrived at in 
the trans-Missouri case. 

The learned counsel while making the application frankly confess that the argu- 
ment in opposition to the decision in the case above mentioned has been so fully, 
so clearly, and so forcibly presented in the dissenting opinion of Mr. Justice White 
that it is hardly possible to add to it, nor is it necessary to repeat it. 

The fact that there was so close a division of opinion in this court when the matter 
was first under advisement, together with the different views taken by some of the 
judges of the lower court, led us to the most careful and scrutinizing examination of 
the arguments advanced by both sides, and it was after such an examination that 
the majority of the court came to the conclusion it did. 

It is not now alleged that the court on the former occasion overlooked any argu- 
ment for the respondent or misapplied any controlling authority. It is simply 
insisted that the court, notwithstanding the arguments for an opposite view, arrived 
at an erroneous result which, for reasons already stated, ought to be reconsidered 
and reversed. 

As we have twice already deliberately and earnestly considered the same argu- 
ment which are now for a third time pressed upon our attention, it could hardly be 
expected that our opinion should now change from that already expressed. 

The idea that the Sherman Act was intended to be declaratory of 
the common law and to provide penalties for the acts which, under 
the common law, were simply void, and that the terms used in the act 
should be interpreted as tney had previously been interpreted under 
the common law, was exploded in the earliest decisions rendered upon 
this subject. Said Judge Morrow: 

It is not limited to contracts and agreements that were unlawful at common law> 
nor to restraints and monopolies in violation of State statutes. 
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In U. S. V. Trans-Missouri Freight Association (166 U. S., 290-327; 17 Sup. Ct., 
540) the Supreme Court, referring to this title, said : 

"The title refers to and includes, and is intended to include, those restraints and 
monopolies which are made unlawful in the body of the statute. It is to the statute 
itself that resort must be had to learn the meaning thereof, though a resort to the title 
here creates no doubt about the meaning of and does not alter the plain language 
contained in the text. " 

The first and second sections of the act are as follows: 

"Section 1. Every contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce among the several States, or with foreign 
nations, is hereby declared to be illegal. Every person who shall make any such 
contract or engage in any such combination or conspiracy shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be pimished by fine not exceeding 
$5,000 or by imprisonment not exceeding one year, or by boui said punishments, 
in the discretion of the court. 

" Sec. 2. Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons to monopolize any part of the trade or 
commerce among the several States or with foreign nations shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof, shall be punished by fine not exceed- 
ing $5,000, or by imprisonment not exceeding one year, or by both said punishments, 
in the discretion of the court. " 

In the freight association case, supra, it was contended that this statute in declaring 
illegal every combination in the form of trust or otherwise, or conspiracy in restraint 
of trade or commerce, did not mean what its language imports, but that it only meant 
to declare illegal any such contract which is in unreasonable restraint of trade, while 
leaving all others unaffected by the provisions of the act. The court discusses this 
question and arrives at the conclusion that — 

"When, therefore, the body of an act pronounces as illegal every contract or com- 
bination in restraint of trade or commerce among the several States, etc., the plain 
and ordinary meaning of such language is limited to that kind of contract alone which 
is unreasonable restraint of trade, but all contracts are included in such language, and 
no exception or limitation can be added without placing in the act that which has 
been omitted by Congress." 

It is therefore no defense of a contract or combination, alleged to be in violation of 
the act, to say that, in view of all the circumstances and conditions, the contract or 
combination imposes only a fair and reasonable restrant upon trade and commerce. 
The question is. Does it impose any restraint whatever? If it does, no matter how 
little or reasonable it may be, it is within the prohibition. This interpretation is m 
harmony with the other provisions of the statute which make it unlawful to monopo- 
lize or attempt to monopolize any part of the trade or commerce among the several 
States or with foreign nations. The contract under consideration in the freight 
association related to traffic rates for the transportation of persons and property by 
competing common carriers by railroad; but the doctrine of the case applies as wefl 
to articles of commerce — the subject of transportation — as it does to the business of 
transportation itself; and the clear and positive purpose of the statute must be under- 
stood to be that trade and commerce within the jurisdiction of the Federal Govern- 
ment shall be absolutely free, and no contract or combination will be tolerated that 
impedes or restricts their natural flow and volume. * * * It is not, however, 
necessary to multiply authorities dealing with this statute. They are numerous, and 
they all clearly estaolish the doctrine that commerce among the several States and 
with foreign nations must be absolutely free and untrammeled, except as it may be 
regulated by Congress. 

In the case of the United States v. The Addyston Pipe & Steel Co. 
(85 Fed., 278) the most elaborate endeavor was made to present 
conditions under which trade might actually be restrained without 
unduly or unreasonably affecting competition or limiting competi- 
tion. These specious and yet plausible arguments were reviewed by 
the learned Jud^e Taft, afterwards President of the United States. 

Judge Taft said, in the opinion on that case: 

The contention on behalf of defendants is that the association would have been 
valid at common law and that the Federal antitrust law was not intended to reach 
any a^eements that were not void and unenforceable at common law. It mi^ht be a 
sufficient answer to this contention to point to the decision of the Supreme Court of 
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thQ United States in United States v. Trans-Missouri Freight Association (166 U. S., 
290; 17 Sup. Ct., 540), in which it was held that contracts in restraint of interstate 
transporation were within the satutes whether the restraints would be regarded as 
reasonable at common law or not. 

A little farther along in the decision Judge Taft said: 

The argument for defendants is that their contract of association was not, and could 
not be, a monopoly, because their aggregate tonnage capacity did not exceed 30 per 
cent of the total tonnage capacity of the country; that the restraints upon the mem- 
bers of the association, if restramts they could be called, did not embrace all the 
States and were not unlimited in States; that such partial restraints were justified 
and upheld at common law if reasonable and only proportioned to the necessary pro- 
tection of the parties; that in this case the partial restraints were reasonable, because 
without them each member would be subjected to ruinous competition by the other. 

The learned judge, admitting that all these things might be true, 
asserts with emphasis that under the Sherman Act there can be no 
excuse for its violation. He says: 

Upon this review of the law and the authorities, we can have no doubt that the as- 
sociation of the defendants, however reasonable the prices they fixed, however 
great tlie competition they had to encounter, and however great the necessity for 
curbing themselves by jomt agreement from committing financial suicide by iU- 
advised competition, was void at common law, because in restraint of trade and tend- 
ing to a monopoly. 

The plain purpose of this act was not simply to punish combinations 
after they had produced an intolerable monopoly or had so restrained 
trade as to render their interference with it confessedly without reason 
or excuse, but toprevent any impeding or hampering of the natural flow 
of commerce. The purpose of this act was to protect trade between the 
States from any and all interference, from every character and descrip- 
tion vOf restraint, and 14 years ago Justice Day, in deciding the case of 
the Chesapeake & Ohio Fuel Co. v. The United States, treated this inter- 
pretation of the law as settled beyond further question or cavil. In the 
course of that decision (115 Fed .,619) Justice Day said : 

Is the contract in restraint of trade within the meaning of the law? As we imder- 
stand the decisions of the Supreme Court of the United States, the construction of the 
statute is no longer an open question. At the common law contracts were invalid 
when in unreasonable restraint of trade, and were not enforced by the courts. (See 
opinion of this court, per Taft, circuit judge, in U. S. v. Addyston Pipe & Steel Co., 
29 C. C. A., 141; 85 Fed., 271-279; 46 L. R. A., 122.) By the constitution of the 
United States, Congress is given plenary power to r^ulate commerce between the 
States and foreign nations. In the exercise of this power Congress may prevent in- 
terference of the States with the freedom of interstate commerce, and may likewise 
prohibit individuals, by contract or otherwise, from impeding the free and untram- 
melled flow of such trade. In the exercise of this right Congress has seen fit to pro- 
hibit all contracts in restraint of trade. It has not left to the courts the consideration 
of the question whether such restraint is reasonable or unreasonable, or whether the 
contract would have been illegal at common law or not. The act leaves for considera- 
tion by judicial authority no question of this character, but all contracts and com- 
binations are declared illegal if in restraint of trade or commerce among the States. 
(U. S. V. Trans-Missouri Freight Association, 166 U. S., 290; 17 Sup. Ct., 540; 41 L. 
Ed., 1007. U. S. V. Joint TraflSc Association, 171 U. S., 505; 19 Sup. Ct., 25; 43 L. 
Ed., 259. Addyston Pipe & Steel Co. v. U. S., 175 U. S., 211; 20 Sup. Ct., 96; 44 L. 
Ed., 136.) 

While this is the general rule to be cecuced from the authorities, it is to be remem- 
bered that the Supreme Court has also declared: 

"An agreement entered into for the purpose of promoting the legitimate business of 
an individual or corporation, with no puipose to thereby affect or restrain interstate 
commerce, is not, as we think, covered by the act, although the agreement may indi- 
rectly and remotely affect commerce." (U. S. v. Joint Traffic Assn., 171 U. S., 505, 
568; 19 Sup. Ct.^ 25; 43 L. Ed., 259.) 

The question is in each case, Does the contract or combination have the necessary 
effect to restrain interstate commerce? A contract or combination which interferee 
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with the fireedom of interstate commerce and hinders or prevents its free enjoyment 
to the extent that it does so restrains that commerce and is ille^. It was the policy 
of the common law to discourage monopoly and to refuse to enforce contracts whidi had 
the effect to suppress competition. It was believed and declared by those who built 
up that system of imisprudence that the public interests were best subserved when 
commerce and trade were left imfettered by combinations and agreements which had 
the effect to destroy competition in whole or in part. It was in the same spirit and 
with the same end in view that Congress passed tne act under consideration, whici is 
aimed to maintain interstate commerce on the basis of free competition, and contracts 
which have the necessary tendency to restrain that freedom are within the contem- 
plation of the law. The courts are not concerned with the policy of such a law. It 
IS not for them to inquire whether it be true, as is often alleged, that this is a mistaken 
public policy, and combinations, in the reduction of the cost of production, cheap- 
ened transportation, and lowered cost to the consumer has been productive of more 
good than evil to the public. The Constitution has del^ated to Cfongress the ri^ht to 
control and regulate commerce between the States. In the exercise of this right it has 
declared for that policv which shall keep competition free and leave interstate com- 
merce open to all, without the right to any to fetter it by contracts or combinations 
which shall put it under restraint. 

Judge Thayer, in the case against the Northern Securities Co., 
comments upon the wide and sweeping provisions of this act as 
indicative of the deliberate purpose of Congress to — 

brand as illegal every contract and combination in the form of trust or otherwise, or 
conspiracy in the restraint of trade or commerce among the several States or foreign 
nations. Learned counsel on both sides have commented on the general language of 
the act, doing so, of course, for a different purpose, and the generality of the language 
employed is^ in our judgment, of great significance. It indicates, we think, that 
Congress, being unable to foresee and describe all the plans that mi^ht be formed and 
all the expedients that might be resorted to to place restraints on mterstate trade or 
commerce, deliberately employed words of such general import as, in its opinion, 
would comprehend every scneme that might be devised to accomplish that end. 

Further down, the opinion says: 

Moreover, in cases arising under the act, it has been held by the highest judicial 
authority in the Nation, and its opinion has been reiterated in no uncertain terms, 
that the act applies to interstate carriers of freight and passengers as well as to all other 
persons, natural or artificial. 

To the same eflFect Judge Shepherd, in a charge to the jury in the 
case of the United States v. Tne American Naval Stores Co. (172 
Fed. Kep., p. 455), says: 

As to what constitutes a restraint of trade under the statute, the act prohibits any 
combination which obstructs the free flow of commerce between the States, or restricts 
in that remurd the liberty of a trader engaged in business. 

The pronibitory provisions of the act under consideration apply to all monopolies, 
combinations, or conspiracies in restraint of interstate or foreign tmde or commerce, 
without exception or limitation, and are not confined to those in which the restraint is 
unreasonable. The Government need not show that a conspiracy is entered into for 
the direct purpose of restraining trade or commerce, if such restraint is its necessary 
effect. 

Every possible doubt remaining as to the all-embracing sweep of 
this act was removed by Justice Harlan in the Northern Securities 
case. 

It does embrace and declare to be illegal every contract, combination, or conspiracv, 
in whatever form, of whatever nature, and whoever may be parties to it, which airectly 
or necessarily operates in restraint of trade or commerce among the several States or 
with foreign nations. 

The act is not limited to restraints of interstate and international trade and com- 
merce that are unreasonable in tiieir nature, but embraces all direct restraints imposed 
by any combination^ conspiracy, or monopoly u^on such trade or commerce. 

That railroad earners engaged in interstate or international trade or commerce are 
embraced by the act. 

31311— VOL 1—14 6 
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That combinations even among private manu&u^turera or dealers whereby inter- 
state or international conmierce is restrained are equally embraced by ti^e act. 

That Congress has the power to establish rules by which interstate and international 
commerce snail be governed, and, by the antitrust act, has prescribed the rule of 
free competition among those engaged in such conmierce. 

And again, in the case of the Continental Wall Paper Co. v. Lewis 
Voight & Sons Co., Judge Lurton said: 

As to the first point, it need only be said that the legality of the contract between 
the combining companies at common law, as imposing only a reasonable restraint 
upon the freedom of competition, is not a defense, if the dominant purpose of the 
agreement and the direct result of its operation is to directly and not incidentally 
restrain freedom of commerce between the States or with foreign nations. 

Prior to the decision in the Standard Oil case some Federal judges 
at least had gone so far as to declare that the question of reasonable- 
ness or unreasonableness of the restraints was not even a matter for 
their consideration, was not a mateiial fact or factor in the determi- 
nation of cases charging a violation of the act. 

In the case of The united States v. The American Tobacco Co., in the 
United States District Court for the Southern District of New York, 
the court said, in rendering its decision: 

Every combination restraining competition in interstate trac'e is a combination in 
restraint of interstate commerce. As said by Mr. Justice Harlan in the Northern 
Securities case (193 U. S., 197-337; 24 Sup. Ct., 436, 457; 48 L. Ed., 679): 

''To destroy or restrict free competition in interstate commerce was to restrain such 
commerce." 

As was stated by the court in The National Cotton Oil Company r. Texas (197 U. S., 
115, 129; 25 Sup. Ct., 329, 382, 49 L. Ed., 689), in speaking of the purpose of the State 
and Federal statutes against combination, said: 

''According to them, competition, not combination, should be the law of trade. If 
there is evil in this, it should be acceptec' as less than that which may result from the 
unification of interests and the power such unification gives." 

This construction of the statute confines the c'uty of this court in applying it within 
very narrow limits. We have only to inquire whether the evidence shows a combi- 
nation restraining competition. There is no necessity for going further. Other in- 
quiries are immaterial. The combination may not rec'uce the prices to the growers of 
raw materials, may not increase the prices charged to consumers, may not seek to 
exclude all others from the field, may be free from coercion or oppression, and yet if it 
restricts competition, if it restrain trade, reasonably or unreasonably, it falls within the 
statute. The statute I'eclares unlawful every combination in restraint of trade. It 
contains no word of limitation or qualification, and the Supreme Court of the United 
States has decided that the courts have no right to attach them to it. 

And Judge Lurton, in the case of Bigelow v. Calumet & Hecla Min- 
ing Co. (Fed. Rep., 167, p. 724), said: 

We shall assume at the outset that the authoritative decisions of the Supreme Court 
have so construed this antitrust act as to give it a broader application than the pro- 
hibition of contracts and agreements in restraint of trade at the common law. It is not 
essential that the restraint shall be unreasonable within the well -understood definition 
of an unlawful restraint before the statute. Under this act the validity of an alleged 
combination or contract in restraint of trade, interstate or foreign, is to be ('etermined 
by the terms of the statute which forbids any such contract or combination without 
respect to its nature or beneficial results. 

In all the history of the Supreme Court, few judges have displayed 
greater learning, more exalted patriotism, or a more genuine abhor- 
ence of those insidious forces which tend to undermine and destroy 
the social fabric than John Harlan, and that justice has rendered no 

g 'eater decision than his emphatic dissenting opinion in the Standard 
il case. 

It was argued in that case and it has since been maintained that 
the interpolation of the word *' reasonable'' is a minor matter. It 
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was intimated then that it would not produce disastrous results, as 
it is suggested now that it has not materially impaired the force and 
effectiveness of this act. 

Justice Harlan, in his dissenting opinion in the Standard Oil case 
(221 U. S., p. 82), says: 

In my judgment, the decree below should have been affirmed without qualification, 
but the court, while affirming the decree, directs some modifications m respect to 
what it characterizes as minor matters. It is to be apprehended that those modifi- 
cations may prove to be mischievous. In saying this, I have particularly in view 
the statement in the opinion that, "it does not necessarily follow that because an 
illegal restraint of trade, or an attempt to monopolize or a monopolization resulted 
from the combination and the transfer of the stocks of the subsidiary corporations 
to the Securities corporation, that a like restftiint of trade or attempt to monopolize, 
or monopolization would necessarily arise from agreement between one or more of 
the subsidiary corporations after the transfer of the stock by the New Jersey corpora- 
tion". Taking this language, in connection with other parts of the opinion, the 
subsidiary companies, are thus, in effect informed — unwisely, I think — that al- 
though the New Jersey corporation, being an illegal combination, must go out of 
existence, they may join in an agreement to restrain commerce among the States 
if such restraint be not "undue." 

In this opinion he shows that the act as thus interpreted ceases to 
become a warning and becomes a temptation to those who would 
throttle commerce and estabUsh a monopoly. 

After quoting extensively from the opinion of Justice Peckham, to 
which I have a&eady referred, the court continues : 

I have made these extended extracts from the opinion of the court in the Trans- 
Missouri Freight case in order to show beyond question that the point was there urged 
by counsel that the antitrust act condemned contracts, combinations, trusts, and con- 
spiracies that were in unreasonable restraint of interstate commerce, and that the court 
in clear and decisive language met that point. It is adjudged that Congress had in 
unequivocal words declared that " every contract, combination in the form of trust or 
otherwise, or conspiracy in restraint of commerce among the several States" shall be 
illegal, and that no distinction, so far as interstate commerce was concerned, was to be 
tolerated between restraints of such commerce as were undue or unreasonable and 
restraints that were due or reasonable. With full knowledge of the then condition of 
the country and of its business Congress determined to meet and did meet the situa- 
tion by an absolute statutory prohibition of " every contract, combination in the form 
of trust or otherwise in restraint of trade or commerce." Still more; in response to the 
suggestion by able counsel that Congress intended only to strike down sucn contr cts, 
combinations, and monopolies as unreasonably restrained interstate commerce, this 
court, in words too clear to be misunderstood, said that to so hold was "to read into ' 
the act by way of judicial legislation an exception not placed there by the lawmak- 
ing branch of the Government." "This," the court said, as we have seen, ^^we can 
not and ought not to do." 

It has been argued at some length that the present efforts to elimi- 
nate the qualifying expressions '' undue '^ and ^'unreasonable " is tanta- 
mount to demanding a construction of the act, tantamount to com- 
pelling the trade and commerce of the country to comply with an 
autocratic, unreasonable regulation. 

Those making that suggestion and argument, have, in my opinion, 
failed to follow the long Ime of decisions to which I have referred, in 
which the Federal judiciary, without variance, and without dissent 
for 15 years, have uniformly held that it was not the intention of Con- 
gress, nor was it the province of the courts, to insert these words or 
to give to the act the construction interpreted in what I consider the 
obiter dictum in the Standard Oil case. 

In the language of Justice Harlan, in the Standard Oil case (221 
U.S., p. 98): 

The court says that the previous cases above cited, '*can not by any possible con- 
ception be treated as authoritative without the certitude that reason was resorted to 
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for the purpose oi deciding them,'' and its opinion is full of intimations that this court 
proceeoed in those cases, so far as the present question is concerned, without beii^ 
guided by the *'rule of reason'' or *'the light of reason.'* It is more than once inti- 
mated, if not suggested, that if the antitrust act is to be construed as prohibiting everp 
contract or combination, of whatever nature, which is in fact in restramt of commerce, 
regardless of the reasonableness or unreasonableness of such restraint, that fact would 
show that the coiut had not proceeded in its decision, according to "the light <rf 
reason," but had disregarded tne "rule of reason." If ihe court, in those cases, W9a 
wrong in its construction of the act, it is certain that it fully apprehended the views 
advanced by learned counsel in previous cases and pronounced them to be untenable. 
The published reports place this beyond all question. The opinion of the court was 
delivered by a justice of wide experience as a judicial oflScer, and the court had befwe 
it the Attorney General of the U nited States, and lawyers who were recognized on all 
sides as great leaders in their profession. 

The same eminent jurist who delivered the opinion in the Trans-Miesouri case 
delivered the opinion in the Joint Traffic Association case, and the association in that 
case was represented by lawyers whose ability was universally recognized. Is it to 
be supposea that any point escaped notice in those cases, when we think of the sagacity 
of the justice who expressed the views of the court or of the ability of the profound 
and astute lawyers, who sought such an interpretation of the act as would compel 
the court to insert words in the statute which Congress had not put there, and the 
insertion of which words would amount to "judicial legislation"? Now, this court 
is asked to do that which it has distinctly declared it could not and would not do, 
and has now done what it then said it could not constitutionally do. It has, by mere 
interpretation, modified the act of Congress and deprived it of practical value as a 
defensive measure against the evils to be remedied. On reading the opinion just 
delivered the first inquiry will be that, as the court is unanimous in holding that the 
particular things done by the Standard Oil Co. and its subsidiary companies in this 
case were illegal under the antitrust act, whether those things were in reasonable or 
unreasonable restraint of interstate commerce, why was it necessary to make an 
elaborate argument, as is done in the opinion, to show that according to the "rule of 
reason" the act as passed by Congress should be interpreted as if it contained the 
word "unreasonable" or the word "undue"? The only answer which in frankness 
can be given to this question is that the court intends to decide that its deliberate 
judgment 15 years ago, to the effect that the act permitted no restraint whatever of 
interstate commerce, whether reasonable or unreasonable, was not in accordance with 
the "rule of reason." In effect the court says that it will now, for the first time, bring 
the discussion under the "light of reason" and apply the "rule of reason" to the ques- 
tions to be decided . I have the authority of this court for saying that such a course 
of proceeding on its part would be "judicial legislation.". 

The law as amended by judicial interpretation is inevitably under- 
mined. It may be true that the latent weakness due to this change 
has not yet been made manifest in the decision of any particular 
case; it may be that the exquisite structure of this act, insidiously 
undermined, is not yet visibly broken or shattered. It is under- 
mined, nevertheless, and it is foUy to wait until it topples about 
our heads before attempting to repair the injury. 

Justice Harlan graphically describes the weakness and confusion 
which must inevitably result from the interpretation of Justice 
White: 

But my brethren, in their wisdom, have deemed it best to pursue a different course. 
They have not said to those who condemn our former decisions and who object to 
all legislative prohibitions of contracts, combinations, and tnists in restraiat of inter- 
state commerce, " You may now restrain such commerce, providing you are reasonable 
about it; only take care that the restraint is not undue." The disposition of the case 
under consideration, according to the views of the defendants, will, it is claimed, 
quiet and g^ve rest to "the business of the country." On the contrary, I have a 
strong conviction that it will throw the business of the country into confusion and 
invite widely extended and harrassing litigation, the injurious effects of which will 
be felt for many years to come. When Congress prohibited every contract or combi- 
nation or monopoly in restraint of commerce, it prescribed a simple, definite rule 
that all could understand, and which could be easily applied by anyone wishing 
to obey the law and not to conduct a business in violation of the law. But now it 
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18 to be feared that we are to have, in cases without number, the constantly recurring 
inquiry— difficult to solve by proof — ^whether the particular contract, combination, 
or trust involved in each case is or is not an "unreasonable** or " undue'* restraint 
of trade. Congress, in effect, said that there should be no restraint of trade in any 
form, and this court solemnly adjudged manv years ago that Congress meant what 
it thus said in clear and explicit words, and that it could not add to the words of the 
act. But those who condemn the action of Congress are now, in effect, informed 
that the courts will allow such restraints of interstate commerce as are efcown not to 
be unreasonable or undue. 

It remains for me to refer more fully than I have heretofore done to another and, 
in my judgment, if we look to the future, the most important aspect of this case. 
That aspect concerns the usurpation by the judicial branch of the Government of 
the functions of the legislative department. The illustrious men who laid the foun- 
dations of our institutions deemed no part of the National Constitution of more con- 
sequence or more essential to the permanency of our form of Government than the 
provisions under which were distributed the powers of Government among three 
separate, equal, and coordinate departments— legislative, executive, and judicial. 
This was at that time a new feature of governmental regulations among the nations 
of the earth, and it is deemed by the people of every section of our country as most vital 
to the workings of a representative Republic whose Constitution was ordained and 
established in order to accomplish the objects stated in its preamble by the means, 
but only by the means, provided either expressly or by necessary implication, by the 
instrument itself. No department of that Government can constitutionally exercise 
the powers committed strictly to another and separate department. 

I said at the outset that the action of the court m this case might well alarm thought- 
ful men who revered our Constitution. I meant by this that many things are inti- 
mated and said in the court's opinion which will not be regarded as otherwise than 
as sanctioning an invasion by the judiciary of the constitutional domain of Congress — 
an attempt by interpretation to soften or modify what some regard as a harsh public 
policy. This court, let me repeat, solemnly adjudged, many years ago, that it could 
not, except by ^^ judicial legislation,^^ read words into the antitrust act not put there 
by Congress, and which, being inserted, give it a meaning which the words of the 
act as passed properly interpreted would not justify. ♦ ♦ ♦ 

Nevertheless, if I do not misapprehend its opinion, the court has now read into 
the act of Congress words which are not to be found there; it has thereby done that 
which it adjudged, in 1896 and 1898, could not be done without violating the Consti- 
tution — namely, by an interpretation of a statute changed a public pohcy declared 
by the legislative department. 

After many years of public service at the National Capital and after a somewhat 
close observation of the conduct of public affairs, I am impelled to say that there 
is abroad in our land a most harmful tendency to bring about the amending of con- 
stitutions and legislative enactments by means alone of judicial construction. ♦ * ♦ 
Mr. Justice Bradley wisely said, when on this bench, that illegitimate and imconstitu- 
tional practices get their first footing by silent approaches and slight deviations from 
legal modes of legal procedure. (Boyd v. United States, 116 U. S., 616, 635.) We 
shall do well to heed the warnings of that great jurist. 



Committee on the Judiciary, 

House of Representatives, 

Friday, January SO, 1914* 
The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 

(chairman) presiding. 
The Chairman. The committee will hear Congressman Stanley 

further this morning. You may proceed now, Mr. Stanley. 

STATEMENT OF HON. AUGUSTUS 0. STANLEY, A MEMBEB 
OF CONGRESS FROM THE STATE OF KENTUCKY— Resumed. 

Mr. Stanley. Mr. Chairman and gentlemen of the committee, it 
is a source of surprise to me, or it was at least a source of surprise, 
that in the teeth of the most emphatic, the most exhaustive and 
unequivocal statements of the Supreme Court of the United States 
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that it would not, under any circumstances or conditions, or for any 
reason, write into the antitrust act of 1890 any condition by whicn 
combinations restraining trade would be tolerated if they would 
restrain it reasonably; that notwithstanding the fact that the courts, 
sometimes impatiently, sometimes elaborately, but always eniphat- 
ically, both the Federal courts and the Supreme Court of the United 
States refused to put such a construction on the law. 

Is it not worthy of the consideration of this committee, is it not a 
pregnant fact, that the greatest lawyers in America, representing in 
the total billions of capital and the production and transportation in- 
dustries of a continent, should continually go into the teeth of what they 
knew was the law in what appeared for 1 5 years to be a vain endeavor to 
get the Supreme Court of the United States to grant this permitto 
restrain trade if they would do so beneficently, moderately, and 
reasonably? 

If this nad been a little thing, if it had been an unimportant thing, 
if it had been a privilege which amounted to nothing, or to but little, 

fou would not have had this continual reiteration of their demand, 
t was because those interests which fretted under, the simple, sweep- 
ing, and drastic provisions of the Sherman Antitrust Act wished to 
evade it, and because combinations in the form of holding companies, 
and those interested in them, knew that if ever. that interpretation 
was placed upon the Sherman law it was doomed to be a dead letter. 

And I say to this committee, notwithstanding the new decisions 
that have been rendered, that if, when you are through with your 
deliberations, holding companies can be organized, trade can be 
restrained at discretion, or, if you please, at the peril of him who 
restrains, with no other limHation placed upon him than that he shall 
correctly ^ess that the court that passes upon his conduct will not 
consider it unreasonable. This activity, this earnest, patient, 
insistent endeavor to induce the Supreme Court to do a thing that 
it said forty times over it would never do, was not confined to the 
Supreme Court. 

in Congress after Congress they came, offering everything. This 
is not the first time, gentlemen of the committee, that great combi- 
nations in restraint of trade have come to Congress — '^m honorable 
and voluntary surrender.'^ They did it in 1908. 

Survey the history of the irrepressible conflict between labor and 
capital, what have the large manufacturing and transportation con- 
cerns opposed so continuously and so viciously as the efforts of labor 
to organize in their several departments ? 

You have seen before this committee contests in which there was 
much temper on both sides between representatives of organized 
labor and of organized capital. The inquiry into the activities of the 
National Association of Manufacturers will show that this organiza- 
tion was created primarily to prevent the wholesale organization of 
labor. From the Homestead strike to the tinners' strike in New 
York a few years ago in the Steel Corporation, there has been one 
continual warfare. 

And yet, although that contest had continued for 20 years, com- 
panies engaged in transportation and production alike came before 
the House and Senate and offered to surrender to organized labor, 
and to take specifically from under the operation of the Sherman Act 
every labor organization, if you would only permit them to write the 
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words "reasonable or unreasonable" into the organic law. They 
made concessions that they had refused in national conventions. If 
you will examine — • — 

Mr. Carlin. Who made that oflFer, Mr. Stanley ? 

Mr. Stanley. If you will examine the Hepburn bill of March 23, 
1908, you will find that it only applies to concerns having capital 
stock; excludes labor organizations from the operation of the act. 

Why should they agree that no labor organization should hence- 
forth be subject to the operation of the Sherman Act, notwithstanding 
the fact that the Supreme Court had repeatedly held that it could be ? 
The act has been used with tremendous eflfect against labor organiza- 
tions. To-day the most earnest plea labor organizations are making 
before this committee is that they shall not be included in the terms 
of the Sherman Antitrust Act, and you have biUs looking to that end 
before vou. 

This Hepburn bill provided more than that. It provided, in sec- 
tion 10 — and the bill in the House and the Senate was the same — 
you will remember the act; the bill provided, in section 10 — 

That any corporation or association registered under this act and any person not a 
common carrier under the provisions of the said act approved February fourth, eight- 
een hundred and eighty-seven, or the acts amendatory thereof or supplemental 
thereto, being party to a contract or combination hereafter made, other than a con- 
tract or combination with a common carrier, filed under section eleven of this act, 
may file with the Commissioner of. Corporations a copy thereof if the same be in writ- 
ing, or if not in writing, a statement setting forth tne terms and conditions thereof, 
together with a notice tifiat such filing is made for the purpose of obtaining the benefit 
of lie provisions of this section. Thereupon the Commissioner of Corporations, with 
the concordance of the Secretary of Commerce and Labor, or of his own motion and 
without notice or hearing or after notice and hearing, as the commissioner may deem 
proper, may enter an order declaring that in his judgment such contract or combina- 
tion is in unreasonable restraint of trade or commerce among the several States or 
with foreign nations. If no such order shall be made within thirty days after the 
filing of such contract or written statement, no prosecution, suit, or proceedings by 
the United States shall lie under the first six sections of this act for or on account of 
such contract or combination unless the same be in unreasonable restraint of trade or 
commerce among the several States or with foreign nations; but the United States 
may institute, maintain, or prosecute a suit, proceeding, or prosecution under the 
first six sections of said act for or on account of any such contract or combination 
hereafter made of which a copy or written statement shall not have been filed as 
aforesaid, or as to which an order shall have been entered as above provided. 

No corporation or association for profit or having capital stock and registered under 
this act, that hereafter shall make a combination or consolidation with any corporation 
or association, shall be entitled to continue its registration under this act unless with- 
out delay it shall file with the Commissioner of Corporations, pursuant and subject 
the provisions of this section, a statement setting forth the terms and conditions of 
uch combination or consolidation, together with a notice as hereinabove provided. 

The part of that section to which I particularly call your attention 
is that part which says: 

If no such order shall be made within 30 days after the filing of such contract or 
written statement, no prosecution, suit, or proceeding by the United States shall lie 
under the first six sections of this act, for or on iiccount of such contract or combination, 
unless the s.ime be in unreasonable restraint of trade or commerce among the several 
States or with foreign nations. 

Mr. Nelson. Was that the act which President Roosevelt then 
recommended to be passed? 

Mr. Stanley. Yes, sir; and that act was still-born. That act that 
came into Congress heralded by organized labor, backed by millions 
of money, specmcally supported by the President of the United States, 
slunk away in the darkness, and it has been a phantom ever since; 
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and I will tell you why, because in the course of thai investigation 
this little colloquy occurred, which you will find on page 11 of the 
hearing on the Hepburn bill, in the Sixtieth Congress, first session: 

The Chairman. Right there, Mr. Low, if there is no objection, who are the i)eople 
that actually participated in the preparation of the bill? Who are the men who 
actually drew it? 

Mr. Low. We conferred with Mr. Gary, of the United States Steel Corporation. 

The Chairman. E. H. Gary, president of their board of directors? 

Mr. Low. E. H. Gary, who is likely to be here this morning. He is in Washington, 
and I think he came on on purpose for this meeting. The mwyers actually engagea 
in the drafting of the bill were Mr. Stetson 

The Chairman. That is, Francis Lynde Stetson? 

Mr. Low. Francis Lynde Stetson and Mr. Morawitz. 

The Chairman. Victor Morawitz? 

Mr. Low. Victor Morawitz. Prof. Jenks, of the federation^ was in constant col- 
laboration upon the subject. We also kept in close touch with the administrative 
departments of the Government through the Bureau of Corporations. 

The Chairman. That is, Mr. Herbert Smith? 

Mr. Low. Mr. Herbert Knox Smith; yes. 

So it transpires that this bill, which came very near getting through 
the House and Senate — this bill that actually eliminated organized 
labor from the operation of the act — was drawn by the same men, 
by the same pens that drew the charter of the United States Steel 
Corporation, and the charter of the Northern Securities Co., and 
who are the attorneys for the Steel Corporation now. 

Mr. Carlin. I do not exactly gather whether you favor excepting 
labor from the operation of the Sherman law, or whether you are 
opposed to it. 

Mr. Stanley. I favor excepting them, but that is not germane to 
this question. What I am trying to get before this committee is this, 
that in spite of the intense opposition of great manufacturing con- 
cerns to excluding labor organizations from the operation of this 
act they came and offered that as a precious inducement, to use a 
mild term, to Congress and to orgamzed labor as the "long's ran- 
som '' they were wilUng to pay for this amendment to the act. 

The plain purpose of Mr. Stetson and of Mr. Gary in eliminating 
organized labor from the operations of the Sherman Antitrust Act 
was to secure its influence, to popularize this thing that was meant 
to emasculate, and did emasculate, the Sherman Act. 

Mr. Carlin. The same proposition to exclude labor from the 
operation of the Sherman law is pending here now. Do you think 
that exclusion ought to be allowea ? 

Mr. Stanley. Yes; but I do not care to discuss that question 
now. I desire, if we can, to stick to this proposition. 

Mr. Carlin. That is the very question you have been discussing. 

Mr. Stanley. I am not discussing the merits of that question at 
this time. I am simply trying to show this committee that notwith- 
standing the fact that the great producers fear and dread the exclu- 
sion of organized labor, yet are thev willing to give even that up if 
in consideration for that sacirfice they could get the interpretation 
placed upon the Sherman Act which has been placed upon it. 

Mr. Carlin. I think I understand the point. The thing I am 
trying to get clear in my mind is whether you think this committee 
ought now to write into the bills pending an exception of labor or- 
ganizations from the operation of the Sherman Antitrust Act. 

Mr. Stanley. Yes; undoubtedly. 
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Mr. Nelson. Would you not include also the exemption of farm 
organizations ? 

Mr. Stanley. Yes, I would. I do not care, however, to discuss 
that question now, because that is a great big question in itself and I 
desire to confine myself at this time to the proposition that if you 
leave the words ''unreasonable" or "reasonable" in the -Sherman 
Antitrust Act, no matter what you do, or how much defining or 
enumerating you do, that you have emasculated this most wonderful 
piece of legislation. It is a jewel in itself, and I would not add another 
section to it; I would simply change this procedure, change a few 
^words in such a way as to maKe it mean, unequivocally, what it meant 
before, so that a court could not misconstrue it. 

Mr. Carlin. The committee is seeking information, and we ask 
questions alon^ the lines concerning the things which are in our 
minds. There is pending before this committee what is known as the 
Bacon-Bartlett bill, whicn provides for the exemption of labor organi- 
zations and agricultural and horticultural associations from the 
operation of the Sherman law. You have given a great deal of thought 
to this subject, and the committee woxild like to have your views on 
that matter. 

Mr. Stanley. I will be glad to give them to you, if they are worth 
anything. I can not too strongly indorse such a measure. Capital 
is organized. Without the right of organization, without the right 
to bargain cooperatively for the price of its body and soul, labor is 
helnless. 

There are single corporations to-day employing more men than 
were ever commanded by any one man during the Civil War. 

If 200,000 men must be taken separately and each individual 
known only hj his number, often speaking a foreign tongue, must 
be forced to right his own grievances, however great they may be, 
labor is at the mercy of capital. 

Mr. Nelson. May I interrupt you there ? 

Mr. Stanley. Yes. 

Mr. Nelson. What do you say to the argument that the wages of 
the workmen and the products of the farm constitute capital and 
therefore should come under the same rule which applies to trusts, 
to wit, that capital is not to combine ? 

Mr. Stanley. The wage is capital when it is in the pocket of the 
employer, perhaps, but the sweat of the toiler and the time from 
dawn until dark of a Hving human being is not capital in any legiti- 
mate sense. 

Mr. Carlin. You are talking about combination and the evils of it. 
You think that there would be no evil in permitting those who produce 
the foodstuffs upon which the people have to depend for existence, 
and cooperating among themselves 

Mr. Stanley (interposing). If any set of men were to get together 
and agree to organize a monopoly in the sale of wheat or corn, I would 
condemn it. With all respect, Mr. Chairman, I hope you will permit 
me to discuss that bill which is before you, rather than a matter 
which has no relation to the subject in hand. 

Mr. Cablin. The committee has not limited jou in time. We are 
giving you our time, and with the view of gettmg information I was 
asking you some questions. 

Mr. Stanley. 1 appreciate that. 
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Mr. Carlin. You will have to reserve the right to the members of 
the committee to ask questions for such information as you can give 
them. 

Mr. Stanley. I admit that. 

Mr. Carlin. Your argument was very interesting, but there are 
some things that we want to know which you have not reached yet, 
which may be developed by interrogatories. 

This question of cooperative agricultural associations is proposed 
here senously for legislation, and biUs covering that matter are 
pending here now. 

Mr. Stanley. Then I will talk about that. 

I assisted in the preparation of the first articles of incorporation of 
the first association ever formed for the protection of tne tobacco 
planter, in 1903 and 1904. I assisted in writing the articles of incor- 
poration of the first planters' protective association ever engaged in 
the sale of tobacco. I have assisted in the formation of quite a 
number of those concerns. They are purely defensive. 

They can be formed, in my opmion, without violating the Sherman 
Act, by simply creating an association, to act as a broker to handle 
their products. 

A combination was formed which depressed the price of tobacco 
from 6 cents to 3 cents a pound in 90 days. You will find in the 
diary of Thomas Jefferson that he sold tobacco for 6 cents a pound, 
and tobacco down in that country had in all that time since then 
never brought much less than 6 cents a pound. 

The country was divided into magisterial districts. There was one 
buyer in each district, and there was no secrecy in regard to the plans 
and purposes of the buyers. They said, '^Nobody can buy here 
except tnis man/' If a pubHc road ran through a man's farm, one 
buyer would buy tobacco on one side of the road and another buyer 
would buy the tobacco on the other side of the road. 

Mr. Nelson. You are speaking of the present time, or was that in 
the time of Thomas Jefferson ? 

Mr. Stanley. Since the time of Thomas JeflFerson by a good many 
years. There was an agreement entered into by the representatives 
of the tobacco monopoly in Europe, by the Imperial Tobacco Co., a 
monopoly in Great Britain, and the American Tobacco Co., a monop- 
oly in the United States, by which they agreed that they would send 
out buyers, no two to go into the same district. They would price 
the tobacco and take it and then throw it into a clearing house, and 
each fellow would select what he needed from that clearing house and 
would get it at the same price paid for it by the buyer. 

They concluded that tobacco could be raised for 3 cents a pound. 
That would mean about 20 cents a day to the man who raised it, and 
he had to work all day long to get that. There was misery and 
destitution and horror all over that country. Many left the country. 
A man for a fuU year's work got less than a hundred dollars, in many 
instances, and those farmers agreed to place their tobacco in an 
association, giving the association the absolute right to sell it when 
they thought best. They held the tobacco for three years and sold 
it at a reasonable price. I do not think the Sherman Antitrust Act 
ought to affect such an association. It was rendered necessary bv 
the cruel violation of the Sherman law, and it was all that was left 
for them to do. 
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Mr. Carew. What shall we say to that immense class of business 
people in this country who are sincere and who want definiteness 
more than they want anything else ? For better or worse, they want 
something absolutely de&iite; thev want to know what they can do 
and be sure of what they can not 3o. 

Paralysis is a frightfully definite thing, but Ucense and liberty are 
indefinite. I presume by repealing everything we could fix that. 
But somewhere there is a mean for which they are searching, and I 
would be very happy to have somebody state where it Ues. 

Mr. Stanley. I am ''deUghted,'' as an ex-President of the United 
States would say, at that question. 

The one thing that made the Sherman law a terror to evildoers 
was its definiteness. To make it indefinite was the prime purpose of 
the proposed amendment. 

Those two words, ^'undue" and ^^unreasonable'' have created a 
fog about this law which those who fear it hope to make impenetrable, 
asserting that since we can not determine what is reasonable or un- 
reasonable, that the law is an absurdity. 

They take out those two words, and for fifteen years the courts 
had no difficulty in interpreting this act. 

Put in the word '^ reasonable," and the enforcement of the law is 
impossible. 

Mr. Carlin (interposing). Do you not think that since the Knight 
case they have had a very different line of decisions ? 

Mr. Stanley. I will come to that Knight case. 

Mr. Nelson (interposing). Before you leave that point, I wanted 
to clear up this particular matter in my mind. What effect is the 
writing of the word ''unreasonable'' into the statute to have on the 
penalty ? 

Mr. Stanley. As a penal statute it renders it impotent, and my 
authority for that statement is Senator Nelson, among others. 1 
call the attention of this committee to a report made by the Senate 
Committee on the very bill in which it attempted to write the words 
''reasonable or unreasonable'' into the act. 

Senator Nelson, in his report, dated January 26, 1909, and being 
Report No. 848, Sixtieth Congress, second session, at page 10, says: 

The antitrust act makes it a crimiaal offense to violate the law, and provides a 
punishment both by fine and imprisonment. To inject into the act the question of 
whether an a^eement or combination is reasonable or unreasonable would render the 
act as a criminal or penal statute indefinite and uncertain, and hence, to that extent, 
utterly nugatory and void, and would practiciilly amount to a repeal of that part 
of the act. Justice Brewer in the case of Tozer v. The United States (52 Fed., 917), 
makes this perfectly clear and plain. In this case the defendant was indicted for 
violating the interstate commerce act. In stating the facts, the court says: ''The 
Missouri Pacific charged the Chicago, Burlington & Quincy Co. only 34 cents for 
carrying the sugar from Hannibal to Hepler, while it charged the Hayward Grocers 
Co., and others living in Hannibal, 46 cents for doing a like work; and it was held (in 
the lower court) that this constituted a giving to one person an imdue and unreasonable 
advantage, ana subjected one to unjust and unreasonable disadvantage, within the 
denimciation of section 3 of the interstate commerce act." 

And upon this the court holds: "But, in order to constitute a crime, the act must 
be one which the party is able to know in advance whether it is criminal or not. 
The criminality of an act can not depend on whether a jury may think it reasonable 
or unreasonable. There must be some definiteness and certainty. In the case of 
Railway Co. v. Dey (35 Fed. Rep., 866, 876), I had occasion to discuss this matter, 
and I quote therefrom as follows: 'Now, the contention of complainant is that the 
substance of these provisions is that if a railroad company charges an unreasonable 
rate it shall be deemed a criminal and punishable by fine , and that such a statute 
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is too indefinite and uncertain, no man being able to tell in advance what in fact is^ 
or what any jury will find to be a reasonable rate. If this were the construction to- 
be placed on this act as a whole, it would be certainly obnoxious to complainant's ~ 
criticism, for no penal law can be sustained unless its mandates are so clearlv expressed 
that any ordinary person can determine in advance what he may and what he may 
not do under it.' *' 

Defendant was guilty in the lower courts. The decision was reversed. 

See also the following cases bearing upon this point: Cook v. State (26 Ind., 278); 
Louisville & Nashville R. R. Co. v. Commonwealth (99 Ky., 132); Louisville & 
Nashville R. R. Co. v. Railroad Commissioners (16 Am. & Eng. Ry. Cases, 1); Ex 
parte Andrew Jackson (45 Ark., 158). 

And while the sama technical objection does not apply to civil prosecutions, the^ 
injection of the ml a of reasonableness or unreasonableness would lead to the greatest 
variableness and uncertainty in the enforcement of the law. The defense of reasonable 
r38traint would be made in every case, and there would be as many different rules of 
reasonableness as cases, courts, and juries. What one court or jury might deem 
unreasonable another court or jury mieht deem reasonable. A court or jury in Ohio 
might find a given agreement or comoination reasonable, while a court or jury in 
Wisconsin might find the same agreement and combination unreasonable. 

In the case of the People v. Sheldon (139 N. Y., 264), Chief Justice Andrews remarks: 
'^If agreements and combinations to prevent competition in prices are or may be- 
hurtful to trade, the only sure remedy is to prohibit all agreements of that character. 
If the validity of such an agreement was made to depend upon actual proof of public 
prejudice or injury, it would be very diflicult in any case to establish the invalidity 
although the moral evidence might be very convincing." 

The following cases take tJie same grounds: Judd v. Harrington (135 N. Y., 105; 34 
N. E., 790); Leonard v. Poole (114 N. Y., 371; 21 N. E., 707); De Witt Wire-Cloth 
Co. V. N. J. Wire-Cloth Co. (Com. Pleas N. Y. Supp., 277). 

To ampnd the antitrust act, as suggested by this bill, would be to entirely emas- 
culate it for all practical purposes, and render it nugatory as a remedial statute. 
Criminal prosecutions would not lie and civil remedies would labor under the greatest 
doubt and uncertainty. The act as it exists is clear, comprehensive, and highly 
remedial. It practically covers the field of Federal jurisdiction and is in every 
respect a model law. To destroy or undermine at the first juncture, when combina- 
tions are on the increase and appear to be as oblivious as ever of the rights of the public, 
would be a calamity. 

Mr. Carlin. What happened in the cases against Patterson? 

Mr. Stanley. They nut him in jail. 

Mr. Carlin. Under tne Sherman law, did they not? 

Mr. Stanley. I do not think, Mr. Chairman — ^I can not see that 
because they happened to hold that Patterson was in unreasonable 
restraint of trade upon the facts presented in his case that that is any 
reason why we should say that because certain notorious malefactors 
have not escaped this yawning breach in a righteous act, we should 
leave it open. 

Mr. Carlin. I understood you to argue that the Sherman law was 
not effective as a criminal statute, and I simply wanted to point out 
that case. 

The Chairman. Take the case* of the wire pool; there convictions 
were had. 

Mr. Stanley. Because some men are convicted under the statute, 
it does not prove that many who are guilty will not be convicted. 
Because some men have not seen fit to make a defense of unreason- 
ableness, is no reason why that defense should be permitted to stay 
in the act. 

Mr. Carlin. Do you know of any case of criminal prosecution 
where a demurrer to the indictment has ever been sustained under 
the Sherman law for any such reason as you have assigned ? 

Mr. Stanley. I presiime — yes — you mean since the Standard Oil 
decision ? 



Digitized by 



Google 



TBUST LEGHSULTIOK. 98 



Mr. Carlin. Yes; I mean- 



Mr. Stanley. I do not know that I recall any. 

The Chairman. Take the case of the naval stores. 

Mr. Stanley. I have that case here. 

The Chairman. There the criminal prosecution was upheld. 

Mr. Stanley. That was prior to this case, and in the case of- the 
naval stores the court deliberately instructed the jury that they could 
not consider whether an act was reasonable or unreasonable. 

Mr. Nelson. These instances which have been mentioned occurred 
l>efore the Standard Oil and Tobacco cases? 

Mr. Stanley. Nearly every one of them; the naval stores did. 

Mr. Carlin. The Patterson case has occurred since. 

Mr. Stanley. That is one I recall. 

Mr. Carlin. Take the instance of the indictment of the officers 
of the Steel Trust. There there was a demurrer to the indictment ; the 
court overruled it : and they went to the jury, and they were acquitted 
by the jury. In the case of the Sugar Trust in New York, there there 
was a demurrer to the indictment, and the demurrer was overruled, 
and they went to the jury, and it was a hung jury. That is the 
Parson case. I think there has never been an instance brought to 
the attention of the committee where a demurrer to an indictment 
has not been sustained where the indictment was brought under the 
Sherman law. 

Mr. Stanley. I have the Naval Stores case. It is in 172 Fed. 
Rep., 464. In that case the court said: 

I charge vou, further, that the prohibitory provisions of this act under consideration 
apply to all monopolies, combinations, or conspiracies in restraint of interstate or 
foreign trade or commerce, without exception or limitation, and are not confined to 
those in which the restraint is unreasonable. 

Mr. Carlin. The court charged the jury in accordance with your 
contention, but against your view of the amendment. 

Mr. Stanley. How is that ? 

Mr. Carlin. The court charged the jury exactly what was the law, 

Mr. Stanley. At that time that was the law; there was not any 
question about it. 

Mr. Floyd. Was that a report on the Hepburn bill from which you 
were reading awhile ago ? 

Mr. Stanley. Yes, sir. 

Mr. Floyd. Congress has never amended the act; it stands to-day. 

Mr. Stanley. The Hepburn bill did not pass. 

Mr. Floyd. I know. The Sherman act has never been amended; 
it stands to day just as definite and certain, so far as language is 
concerned, as when it was first written. 

Mr. Stanley. I understand. 

Mr. Floyd. What I am at a loss to know is how you can by an 
amendment make it any more certain; if the court construes that 
definite statute in a way that imposes conditions or limitations, 
how can you, by reassertmg that, make it any more definite than it 
is now ? 

Mr. Stanley. If we are to take the position that the Supreme 
Court is never to be bound by the plain import of any statute because 
in one case it failed to be so bound, Congress might just as well 
adjourn. We are going through a hollow mockery. If laws are 
never to have a simple interpretation, if the Supreme Court of the 
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United States, with the bridle ofT, is to give efTect to its own ideas, 
notwithstanding anything that we may do, we are in an appalling con- 
dition and we had better quit doing it. 

Mr. Carlin. Can you give us an illustration of what you would con- 
sider, under the definition of the Supreme Court, a reasonable restraint 
of trade ? 

Mr. Stanley. I never try at that sort of mental gymnastics, 
because it is pernicious; it is immoral to try it. It is the most abomi- 
nable kind of causistry to attempt any such conception. It is the 
finest instance I know of of legal causistry. 

Nothing has ever tended, Mr. Chairman, to undermine and to 
destroy aU ethical advancement, whether it be divine or human, as 
this centuries old effort to write ^'reasonable'' or ''undue'' or some 
other term or limitation before an essentially pernicious thing. 

As I see it, monopoly is larcenous. Larceny, in its broad sense, 
is the taking of the property of another without a suflScient consid- 
eration. It has as many forms, they are as multitudious, as cupidity 
can suggest and ingenuity can contrive. 

Mr. Carlin. I think you have misconceived my question. I was 
trying to direct your attention to what is a fact, namely, that the 
Supreme Court has never yet found a reasonable restraint of trade. 
I was just wondering if, in the imaginations of men, or even in the 
minds of those who have been thinking seriously on the subject, 
whether a reasonable restraint of trade could be found. 

Mr. Stanley. It is liable to be found and it is liable to occur. 

Mr. Carlin. You have no illustration in your mind ? 

Mr. Stanley. No ; and I will show you how pernicious the reason- 
ing is. You know that the ancients attempted and afterwards 
learned eccUastics attempted to relieve humanity from the simple 
and sweeping provisions of an antisin act handed down from Mount 
Sinai to Moses on a certain occasion, and they attempted to write 
"reasonable" and '^imreasonable" before various acts. There is 
no doubt that there are occasions when deceit and falsehood are 
excusable and sometimes commendable, but there is nothing that so 
destroys truth, that hides her beautiful and perfect outlme in a 
poisonous fog like reasoning on when it is right to lie. 

Mr. Carlin. You have been arguing before this committee that 
the use of the word "reasonable" by the Supreme Court has opened 
the door to innumerable and menacing ana injurious restraints of 
trade. For that reason I asked you to point out some restraint of 
trade to which that has opened the door, by way of illustration. 

Mr. Stanley. It has opened the door to every restraint of trade 
not manifest on the surface. I am willing to admit for the sake of 
the argument that there have been 10,000 cases before the court, 
yet the mere fact that these people happened not to get by a defective 
statute does not cure the defect, and if it is manifest to the law- 
makers 

Mr. Carlin (interposing). I agree with you about that. But 
since we have not yet discovered, by a decision, a reasonable restraint 
of trade, I was wondering whether or not you could give us an illus- 
tration of one. The court itself has never found one. 

Mr. Stanley. Suppose the court should attempt to find one. 
Men who have studied not the human law^ but the divine law, with 
Bibles on their knees, attempted for a century to find what was a 
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reasonable or a justifiable falsehood; to find what was a reasonable 
or justifiable theft; to find what was a reasonable bearing of false 
witness; and when they were through, it is the consensus of opinion 
of all mankind that it was casuistry, that it was pernicious, tnat it 
was deceptive of the chaste, plain, simple definitions given by God 
Himself. The human conscience is not enlightened by such soph- 
istry, and it is not sharpened by the drawing of such fine distmc- 
tions. Such inquiries take you not into the fight, but into a laby- 
rinth of utter darkness. 

Mr. Carlin. Do you admit that you have no illustration in mind 
of an unreasonable restraint ? 

Mr. Stanley. I admit that I have never once dreamed of trying 
to find it, using such mind as I have, and such knowledge of the 
law as I have. Suppose I should — suppose I should spend weeks 
and months in trying to find what is a reasonable restraint of trade, 
or just how far combinations could go in putting a ligature about 
the throat of commerce that would not strangle it fatally or mate- 
riallv? Would that knowledge, would such a statement, furnish 
to those who are anxious to restrain it as far as possible and keep 
out of jail be of very useful service to the committee or to the indus- 
trial conditions of the country? Suppose this committee should 
confine its efforts to trying to determine restraints of trade which 
were not in violation of the act as construed by the Supreme Court 
in the Standard Oil and Tobacco cases; this copamittee could not be 
engaged in a worse work. That would be doing exactly what some 
of the greatest legal minds of the country have been engaged in for 
the last 20 years. 

We would be engaged in advising avaricious organizations just how 
near the precipice they could go, just how they could steer the bark 
between the Charybdis of the law and the Scylla of monopoly. • That 
character of advice has been very valuable, and it has enabled those 
who write the charters of great corporations to make rings around 
the less carefully drawn acts of Congress. I do not wish to tell them; 
I do not care to say how near the precipice they may go. I say it is 
no part of our business to find just how far these people can go. 
Think of it. Remember the thing that restrains trade is the holdmg 
company, an engine powerful enough to absolutely destroy com- 
petitive conditions, because it has done it. 

Suppose you should say that a holding company may reduce prices 
thus far, A holding company may have so many subsidiaries; direc- 
tors may interlock to the extent of 10 per cent, and that if they go 
no further, it will not be an unreasonable restraint of trade. Do 
you not see that you say to these people, ''you may use these things 
that are pernicious, you may go around with a deadly weapon upon 
your hip or poison in your pockets, with the power of life and death 
m your hands, and you may use them in this way.'' 

No. If the thing is pernicious, if it is mischievous, and if it is 
indefensible, you should prohibit it. You should say to the combi- 
nations in restraint of trade not, ''Thus far shalt thou go and no 
farther; thou shalt sin in this degree and receive an indulgence to 
monopolize trade but not unduly.'' That is simple sophistry. 

Mr. Carew. Are we going to an era now where we think the courts 
and prosecuting attorney will furnish a remedy and erroneously 



Digitized by 



Google 



96 TRUST LEGISLATION. 

relying upon that engine and that manifestation of power instead of 
legislating in order to make it not to pay to monopolize ? 

1 ou remember reading, no doubt, where they used to hang men in 
London for paring coins, and finaUy they milled the coins, and made 
the coins no good if they were scraped ojBF, and they did not have to 
han^ any more men. 

We have a bill here that practicaUy means every small man in the 
United States as against all the combinations, and if they attack and 
destroy every one of those, if it is an interstate concern, they must 
attack aU, the object being to protect those men by making it a very 
expensive operation to attack them with the purpose of injuring or 
destroying tneir business ? 

Mr. Stanley. I think the certainty of the punishment is the 
thing. 

Mr. Carew. But the setting of them against each other; instead of 
the prosecuting attorney, we have the business heads of all the 
Nation, in a small way, to be an army against those combinations, and 
to be able to protect themselves. 

Mr. Carlin. He is directing your attention to a bill which is pend- 
ing here. 

Mr. Stanley. I do not know about that bill. 

Mr. Floyd. You speak of the holding company; that is a very vital 
th'mg. I was going to ask you whether you are in favor of prohibiting 
all holding companies, absolutely ? 

Mr. Stanley. I am in favor — oh, no. There are a great many 
cases where the holding of the stock of a corporation is necessary and 
legitimate. I would only prohibit one corporation from holding the 
stock in another corporation where the holding of the stock was no 
part of its legitimate business. 

Mr. Floyd. I wanted to get your idea. 

Mr. Morgan. You mean you would not permit competing com- 
panies to hold the stock of each other? 

Mr. Stanley. I do not know that I would say that. 

Mr. Morgan. Have you a paragraph in your bill expressing your 
ideas as to holding companies ? 

Mr. Stanley. Oh, no; defining them. I say specifically in my 
bill what companies can hold the stock of other companies and what 
companies can not hold the stock of other companies. 

Mr. Morgan. Have you the bill before you ? 

Mr. Stanley. No ; I will take that up next Thursday. 

Mr. Morgan. Coining back to the point of your argument, what 
reason was there apparent in the mind of the court that led the court 
to argue for this word "unreasonable'' in the statute, especially 
as in any way curative of the statute ? 

Mr. Stanley. None in the world. It was not even before the 
court in that case. 

Mr. Morgan. The court, of course, construed the statute in order 
to get at the legislative intent, saying that the common law was a 

f)art of the statute. If we insert language which shows that the 
egislative intent is not to have the word '^ unreasonable'' in there, 
would it not be likely that the Supreme Court would not again read the 
word into it ? 

Mr. Stanley. I am certain of it. I think you have hit the crux 
of it. 
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We must not assume that because the Supreme Court in a single 
instance has by an obiter dictum absolutely disregarded the plain 
letter of the law it will always do so. Such an admission would 
nullify Congress. For us to say that we will not pass any act restrain- 
ing you or anybody else because no matter how plain we make it the 
Supreme Court is going to unmake it would be the monstrous and 
absurd. 

Mr. Carlin. What I have been trying your mind to is what is in 
the minds of many of the members of the conmiittee. That is, first, 
whether the criticism of the Supreme Court is just, in view of that 
fact that it has never yet found a reasonable restraint of trade, and in 
every case has found the restraint unreasonable, and whether or not 
you are not getting into a realm of conjecture rather than getting 
away from it when we undertake to disturo the line of decisions which 
have been as wholesome as those we have had. 

Mr. Stanley. What cases have you had since the decision of the 
Standard Oil case ? 

Mr. Carlin. The American Tobacco Co. case. 

Mr. Stanley. What case have you had that 

Mr. Carlin (interposing). I thmk that the American Tobacco 
cases. 

Mr. Stanley. It is the same result. What case have you had 
since that ? You have had the Union Pacific case, the reorganization 
of the Union Pacific, that was so absolutely monstrous that it seemed 
to be simply a case of conmion larceny. There was.no question in 
regard to reasonable restraint of trade there. It was a question of 
one company havingpurloined another company without paying for it. 

Mr. Danforth. The point Mr. Carlin is raising is this: Why change 
a law which has been so far administered wisely until there is an 
unwise administration of the law under this statute ? You say there 
has not been a case 

Mr. Stanley (interposing). Shall we wait until the thing happens 
that we know must happen before we attempt to remedy it ? 

Mr. Danforth. How do you know that ? 

Mr. Stanley. Because we know that the minute the question 
comes up before that court of an admitted restraint that is not 
apparent the defense of unreasonableness will be made, and that 
the minute it is done it is a precedent, and some other case comes 
up and it is not reasonable, until you go on and on, as you have done 
in Pennsylvania, with the Question of the Uability of employers, until 
it was practically impossible for an employee to be hurt in any way 
for which his employer was liable. 

Mr. Carlin. Those statutes are all in regard to definite, existing 
conditions, and are intended as remedies for evils which exist. 

Mr. Stanley. This statement of mine, that this interpretation of 
the act renders it nugatory, renders it void, indefinite, indefinable, 
arbitrary, worthless, is not the statement of a radical, wild-eyed 
crusader against combinations of all kinds. I do not think anybody 
will accuse Chancellor Day of being a radical, and he takes the same 
view I take. Let me read you what he said about it: 

A few days ago the President of the United States is reported to have stated in a 
public speech tnat our great business men were guilty of lawlessness. Lawlessnesi 
can by no justice or trutnfulness be applied to men who find themselves in violation 
of a statute that for 21 years no one has defined, and which finally the Supreme Court 
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of the United States, unable to interpret it beyond a guess, brushed aside as a trouble- 
some thing, by saying men must use their reason in interpreting it, leaving to one man 
with power of prosecution to say whether reasoned reasonably. (The Liaw Journal, 
March, 1913.) 

Mr. Danfobth. We are talking about legislation which is proposed, 
and you bring in to us bills which you want to discuss. What we are 
trying to get is how those bills are going to improve the present law, 
and what Chancellor Day has to say about it cloes not seem to me to 
have any bearing on them, because what we want to know is whether 
your bills will strengthen the law. 

Mr. Stanley. My bill renders the law definite and certain, if any 
restraint. 

I say that to say you may restrain trade, you may materially 
restrain and actually restrain trade, if you do not unreasonably 
restrain it, is to instruct the man who is about to restrain it and to 
invite him to do it and to tempt him. to conjecture with him, putting 
words into the act which render it difficult of mterpretation, ana leaves 
him hanging between the realm of what is innocence and what is guilt. 

Mr. Danforth. Mr. Carlin is trying to get from you any case in 
which the plain words of the Sherman Act have been violated, and you 
admit that there is no such thing. We all know there is no such thmg, 
but you say there may be such a thing, and therefore you propose to 
give further definitions of what shall be restraint of trade. 

But, as Mr. McGiUicuddy said to you yesterday, what is there to 
prevent a court, in a surmised case, translating its words just as you 
say they have, translating the words of the Sherman Act by putting 
in the word "unreasonable'' or "undue" ? They can go on and in- 
terpret the act with your amendment, if it should become a law, 
as Mr. McGilUcuddy suggests, and as you say they have already inter- 
preted the Sherman Act.. They have not put the words in yet. 

Mr. Stanley. I did not understand Mr. McGiUicuddy to suggest 
that this bill that I have introduced would be as incapable of remedy- 
ing the evil as if it had not been introduced. 

Mr. Danforth. No; but he said, What is there to prevent the court 
from doing the same thing in that case ? We are going into a very 
uncertain realm, because you will admit the court never has inter- 
preted that statute as having the word unreasonable in it; but you 
say they have declared an obiter dictum which shows in which direc- 
tion their mind is tending, and therefore you beheve they are slipping 
from their high pedestal, and you propose to give them the benefit oi 
this additional legislation; and, as Mr. McGiUicuddy said yesterday, 
what would prevent the court from interpreting that statute with your 
amendment in exactly the same way that you say they are prepared 
to interpret the Sherman law ? 

Mr. McGiLLiCLT)DY. I think Mr. Stanley understood me. The 
law already is against restraint, in part; your amendment reads that 
they shall not restrain trade in any part. What added strength 
would it be if you say they shall not restrain it in any degree ? 

Mr. Stanley. I add, you " shall not restrain any part of the com- 
merce of the United States in any degree.'' The court has said that 
this law has divided commerce mto certain divisions, and it meant 
that these various parts of commerce — of production, of transporta- 
tion, and things like that — should not be restrained, that no part 
should be restrained. None of these vast divisions were sufficiently 
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defined. I say that none of the various parts of the commerce of the 
United States shall be restrained in any degree. 

Mr. McGiLLicuDDY. They will come back and say, "in any reason- 
able degree. '' 

Mr. Stanley. Oh, but, Mr. McGillicuddy, we can not assume that 
the Supreme Court of the United States will always refuse to interpret 
the plain language because it once may have done so. If that be true, 
if we are going to say the Supreme Court will do that, why pass any 
act at all which the Supreme Court is to pass upon ? Have we reached 
the sad condition prophesied hj Thomas Jefferson ? 

Mr. McGillicuddy. If that is true, as quick as the personnel of 
the court changes with respect to one person, they will go back to 
the original interpretation of the Trans-Missouri case. 

Mr. Stanley. I hope they will; I beUeve it will do no harm to put it 
in there. 

Mr. Carlin. Is your bill based upon the fear of what is possible to 
happen, rather than upon anything that has occurred ? 

Ml . Stanley. It is based upon my regret for a condition that now 
exists. 

I-ict me call your attention with reference to what this interareta- 
tion has done for the law in a report of this committee, and I do not 
think people will accuse Mr. Uttleton of being radical. He says of 
Justice White's decision in the interpretation of the law: ''He does 
not denounce contracts or agreements.'' 

In speaking of the effect of Jubtice White's decision, Mr. littleton 
said : 

For a time at least, the distinctly business section of the country stood still in a state 
of uncertainty and doubt; those concerns already organized, in many instances, fear- 
ful of prosecution; those concerns which were m contemplation, arrested lest they 
should trangress the law. The immediate bewildering consequence was that a 
dense fog of uncertainty settled down and completely enveloped American enterprise. 

Chancellor Day says the same thing, that when we read "reasona- 
ble" or ''unreasonal)le" into the law we have placed an impossible 
task upon the courts and given an uncertain guide to business. 

Mr. Floyd. The word ''unreasonable" has never been written 
into the law. It is not in the power of the court to write a word into 
a law; they must construe the law as already written, and that law 
is as definite as what you proposed; it prombits every restraint oi 
trade in everj^ degree. 

Mr. Stanley. Do you mean to say that an act can not be construed 
by a court in such a way as to give it the same effect as if it had been 
actually written as the court construed it ? 

Mr. Floyd. No; I do not mean that; but I do mean to say that, not- 
withstanding Justice White's declaration on the subject, that no 
case in which that point has been raised has been held adversely on 
the ground that the restraint complained of was not unrea&onable. 
Then, why the law ? 

Mr. Stanley. Certainly so great a lawyer as my colleague, the gen- 
tleman from Arkansas, will not contend that it is conclusive ? I do 
not believe that you will say to me that because the court, in the few 
cases involving the Sherman antitrust law that have been passed by 
the Supreme Court of the United States since the decision in these 
two cases, has not found a reasonable restraint of trade, that that is 
conclusive e^ddence that such a thing does not exist and will not 
occur, and that if it does occur it is not a dangerous precedent? 
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Mr. Floyd. I would not contend it is conclusive, but it might be a 
stroujg reason why we should not disturb the existing law, already- 
definite in its terms, and try some new experiment, until the evd 
that you complain of had actually occurred in a decision of the 
Supreme Court. The Supreme Court, by a change of the personnel 
of the court 

Mr. Stanley (interposing). Might go back to its former interpre- 
tation. 
' Mr. Floyd. Might go back to its former interpretation. 

Mr. Stanley. I do not believe that we should, by enactment, 
erystallize into law the dictum of Justice White — and that is what I 
consider it — that there is a reasonable restraint of trade, either by 
lemslation or by Judicial interpretation. 

Mr. Floyd. I would bitterly oppose that. 

Mr. Stanley. I would. 

Mr. Floyd. This is a different proposition. 

Mr. Stanley. Without using those terms we can make it so mani- 
fest that Congress and the people do not mean to tolerate this thing 
of reasonable restraint of trade that it would be impossible for that 
interpretation to be repeated. 

I wish to call attention to this act. It not only provides that 
Congress shall not restrain trade in any degree, but 

m. Floyd. Which bill? 

Mr. Stanley. The bill H. R. 11757. This act provides that: 

All evidence showing or tendine to show that such restraint wias partial, or that it 
was not undue or unreasonable, shall be admissible for the purpose of determining 
the quantum of damages or the character of punishment to oe inflicted, and for no 
other. 

Then the act, or the sections referred to, will read, when amended, 
in this way: 

A BILL To amend an act of July second, eighteen hundred and ninetv, entitled "An act to protect trade 
against unlawful restraints and monopolies." 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled^ That the act approved July second, eighteen hundred and 
ninety, entitled "An act to protect trade and commerce against unlawful restraints 
and monopolies," is hereby amended as follows: 

Section two is amended by inserting in line three, after the word "monopolize," 
the words "in any degree." 

Section four is amended by striking out, after the words "respective districts," in 
line five, the words "under the direction of the Attorney General," and by adding, 
after the word "|)remise8," in line sixteen, the words "Any person who shall be 
injured in his business or property, or shall be threatened with such injury, by any 
other person or corporation by reason of anything forbidden or declared to be unlaw- 
ful by this act, may bring suit in equity in any district court of the United States 
in the district in which the defendant resides or is found to prevent and restrain 
violations of this act and for other appropriate relief. 

**A11 evidence showing or tending to shoV that such restraint was partial, or that 
it was not undue or unreasonable, shall be admissible for the purpose of determining 
the quantum of damages or the character of punishment to be inflicted and for no 
other," so that said sections when amended shall read: 

" Sec. 2-. Every person who shall monopolize or attempt to monopolize, or com- 
bine or conspire with any other person or persons to monopolize in any degree any 
part of the trade or commerce among the several States, or with foreign nations, 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall be pun- 
ished by fine not exceeding $5,000, or hj imprisonment not exceeding one year, or 
by both said punishments, m the discretion of the court.'* 

"Sec. 4. The several circuit courts of the United States are hereby invested with 
jurifldiction to prevent and restrain violations of this act; and it shall be the duty 
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of the several district attorneys of the United States, in their respective districts, to 
institute proceedings in equity to prevent ahd restrain such violations. Such pro- 
ceedings may be by way of petition setting forth the case and praying that suqh 
violation shall be enjoined or otherwise prohibited. When the parties complained 
of shall have been duly notified of such petition, the court shall proceed, as soon as 
may be, to the hearing and determination of the case; and pending such petition 
and before final decree the court may at any time make such temporary restraining 
order or prohibition as shall be deemed just in the premises. Any person who shall 
be injured in his business or property, or shall be threatened with such injury, by 
any other person or corporation by reason of anything forbidden or declared to be 
unlawful by this act, msry bring suit in equity in any district court of the United 
States in the district in which the defendant resides or is found to prevent and restrain 
violations of thb act and for other appropriate relief. 

"All evidence showing or tending to show that such restraint was partial, or th^ 
it was not undue or unreasonable, shall be admissible for the purpose of determining 
the quantum of damages or the character of punishment to be inflicted and for no 
other." 

Certainly you have not changed or weakened the act. 

We all do admit that if the Supreme Court ever should decide that 
this, that, or the other actual restraint of trade was not injurious to 
the public and not unreasonable, they would be setting a precedent 
leading to inevitable injury and fraught with menace and danger. 

Mr. Morgan. Since the rendering in the decision in the Standard 
Oil case has there been a cessation, to some extent, of the formation 
of combinations in restraint of trade ? Is not it the fact that prac- 
tically since that time the formation of these combinations in restraint 
of trade have practically^ ceased? What has been the eflFect of the 
decision upon the acts of our business men ? . * . 

Mr. Stanley. If it had been appreciable, I have not been able t6 
see it. 

Mr. Morgan. Can you think of any new combinations that have 
been formed ? 

Mr. Stanley. Yes; Senator La FoUette gives a list of severa.1 
thousand. . 

Mr. Morgan. Have they been formed since that decision was 
rendered ? 

Mr. Stanley. Many of them have. That was three or four years 
ago. These various holding companies are formed every day. 

Mr. Morgan. Is it not a fact that a great many of these companies 
are going to the Department of Justice and are dissolving their con- 
cerns in harmony with the law as construed by the Attorney General. 

Mr. Stanley. I hear that. 

Mr. Morgan. Has not that been going on to a greater extent than 
ever before, since the rendering of that decision ? 

Mr. Stanley. There are more of them coming now to the Attorney 
General to show just what they are doing and to get such terms as 
he may deem advisable, and I am the last man to criticize the 
Attorney General. I think it advisable that we should ''beware of 
the Greeks bearing gifts." 

Mr. Morgan. Do you think the Attorney General has authority, 
under the law, to make those agreements outside of the courts' 
decisions and to arrange compromise agreements ? 

Mr. Stanley. Certainly he can 

Mr. Morgan. I do not mean 

Mr. Stanley (interposing). I do not care to discuss the propriety 
of the Attorney GeneraPs acts. 
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Mr. Nelson. What specific authority has the Attorney General in 
the case of a large comoination such, for instance, as the American 
Telephone & Telegraph Co. to agree that he will permit it to go on 
as it is, if it will not take over tne other? 

Mr. Stanley. May I read you a little section of this act, and let 
that be my answer ? 

I take from the Attorney General by the terms of this act all 
exclusive authority over its operation, so that he has no more 
authority in that direction than any district attorney has. 

Mr. Nelson. If he has such power, you are going to repeal it ? 

Mr. Stanley. If I were the Attorney Generd — and I am glad I am 
not — I should prefer in every case to make a court recorfof every 
dissolution of a holding company. But I am not criticizing the 
Attorney General for what he has done or is doing. 

Mr. Floyd. Incidentally you have mentioned one matter, and 
I want to ask you a question in regard to that. You i)ropose to 
amend the Sherman Act by taking au. the authority existing in the 
Attorney General now to institute these suits. You take away from 
the Attorney General all authority vested in him now to institute these 
suits for the dissolution of the corporations, and you lodge it in the 
district attorneys of the respective judicial distncts of the United 
States? 

Mr. Stanley. No; I would not do that. 

Mr. Floyd. You say section 4 is amended by striking out, after the 
woi^s ''respective districts,'' in line 5, the words ''under the direc- 
tion of the Attorney General,'' and by adding, after the word 
"premises," in line 16, the words: 

Any person who shall be injured in his business or property, or shall be threatened 
by such injury by any other person or corporation by reason of anything forbidden 
or declared to be unlawful by this act, may bring suit in equity in any district court 
of the United States in which defendant resides or is found to prevent and restrain 
violations of this act and for other appropriate relief. 

All evidence showing or tending to show that restraint was partial or that it was 
not undue or unreasonable shall be admissible for the purpose of determining the 
quantum of damages or the character of punishment to be inflicted, and for no other. 

I understand from that that you strike out the authority of the 
Attorney General and invest it in the attorneys ? 

Mr. Stanley. I will say, if you place that interpretation upon it, 
I would leave the Attorney General with the authority to institute 
proceedings, but- 1 would not confine it to him. 

Mr. Morgan. Has the Attorney General any authority to institute 

!)roceedings himself under the present law ? The Sherman antitrust 
aw requires United States attorneys to institute the proceedings under 
the direction of the Attorney General. 

Mr. Stanley. Yes; under the direction of the Attorney General; 
a private party can not institute proceedings under section 21. 

Mr. Floyd. The district attornev has no authority to institute a 
suit unless he is directed to do so By the Attorney General, and the 
Attorney General enforces the law through the district attorneys. It 
seems to me you can give the Attorney General the same power of 
direction he has now, and give the district attorney authority inde- 
pendent of the Attorney. General in case the Attorney General did not 
direct the suit. 

Mr. Stanley. I agi*ee with you entirely, and the act should be so 
amended. In drawmg the act it was my intention to give to the 
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district attorney, to take away froir the Attorney General the sole 
power to institute such actions, but not to take away from him t^e 
power to institute as many as he may like. 

Mr. Morgan. I have a question I would like to ask you for infor- 
mation. Suppose there is an industrial firm in New York and another 
one in Oklahoma engaged in the same business. The firm in New 
York buys the product of the firm in Oklahoma, takes coinplete pos- 
session and runs the business. Suppose the New York mm, with 
oflBices in Oklahoma is doing business in Kansas, and that the Okla- 
homa firm is doing business in Kansas. Would it be a restraint of 
trade, and do you want to limit a transaction like that ? 

Mr. Stanley. It is hard to answer those hypothetical questions. 

Mr. Morgan. Is it not a concrete illustration ? As I understand 
it, you want to prohibit every contract that limits or restricts trade 
between two persons engaged in interstate commerce? 

Mr. Stanley. No, never. 

Mr. Morgan. Wouldn't that be a degree 

Mr. Stanley (interposing). Would you punish a man for cutting 
a riding switch from a forest ? 

Mr. Morgan. Suppose that a man said no man can cut any twig ? 

Mr. Stanley. Then suppose he does do it ? 

Mr. Morgan. Then I would punish him. 

Mr. Stanley. The law says, lor instance, that a man shall not go 
over a bridge at a gait faster than a walk. Would you punish the 
man who goes any faster than a walk, the least bit faster than a walk, 
over a culvert? 

Mr. Morgan. Yes, sir. 

Mr. Stanley. Then you would read out of the law just what was 
intended to be in it ? 

Mr. Morgan. It seems to me, logically, that is just what you are 
doing. 

Mr. Stanley. That is exactly what I am not doing. I am includ- 
ing all of them, and leaving it to the common sense of judges to pass 
trifling cases when brought into court. 

Suppose you try with other things. Suppose you say you shall 
not steal unreasonably ; you shall not commit an assault unreasonably; . 
you shall not trespass upon a man's property unreasonably; you shall 
not go at an unreasonable speed over a bridge — do j^ou not see what 
an impenetrable fog you would get into ? 

Mr. Morgan. Should not the Supreme Court differ in putting this 
word '^reasonable'' in the law. Would you say it is to be left to the 
common sense of judges, the question, is that not what the Supreme 
Court did in their decision ? 

Mr. Stanley. No, sir; instead of leaving it to the common sense 
of a jury or of a court — instead of leaving it to the common sense of a 
litigant, as it has done in acts forbidding any wrongful thing — they 
have tried to write into the law and say now far you can go without 
getting into forbidden territory. 

It is not the rule. The rule is that only good things, only things 
which are commendable, shall be reasonably used. We are so con- 
stituted that the love oi wife or child or the taking of sustenance 
must all be exercised reasonably. 

Emerson has said that every faculty must answer for its use in 
life. We must be temperate in everything, we must be reasonable 
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in the use of. legitimate things, but the vice of this act is that it at- 
tempts to provide for the reasonable use of an illegitimate thing. 

Mr. Morgan. There is where vou are wrong, I thmk. 

Mr. Stanley. Monopoly is illegitimate. It is a form of larceny. 

Mr. Nelson. I would hke to bring out this fact, which seems to 
be overlooked. There is here a real emergency; the Supreme Court 
in two cases, the Standard Oil case and the Tobacco case, specifically 
interpolated into the law the word "unreasonable" which Congress 
had refused to put into the law, and they not only did that, but 
they practically reversed a long line of previous decisions, where 
the very Question was whether certain acts were reasonable or 
unreasonable. 

Mr. Stanley. And made junk of them. 

Mr. Nelson. That made the emergency immediate and important. 

Mr. Stanley. I agree with you. We can put it off. We can say 
if we want to that these people are going to voluntarily come and lay 
down their arms and give up this coveted power and we will wake up 
at our peril. 

Take this question; that very question is discussed in the case of 
United States v. Standard Oil Co., in the decision of Justice Hook, of 
the United States Circuit Court, as reported in 173 Fed. Rep., at 
page 194, when he says: 

The true test to apply to a case under the first section is not whether the restraint 
upon competition imposed by the contract or combination in question should be re- 
garded as reasonable or unreasonable, but whether it is direct and appreciable. Con- 
tentions of the reasonable and unreasonable are much too diverse to afford a stable, 
uniform rule for construing a law which contains no mention of those terms. So much 
depends upon the point oi view, that it frequently happens that what appears to one 
to be wholly unreasonable is thought entirely reasonable by another. If tne restraint is 
direct and appreciable, and not merely incidental to some contact haying a lawful 
purpose, it falls clearly within the prohibition of the statute, and there is no room for 
lurtner construction. There are many contracts which, in the days when the commou 
law was forming, would have been adjudged contrarv to public welfare, as being in 
restraint of the narrow trade of those times, but whicn, in a commercial age, like the 
present, have such a negligible effect in that direction as to be no longer evil within 
the meaning of the law. Their effect is so indirect and inappreciable that it is properly 
referable to the class de minimis, and it is not to be supposed Congress had them in view 
when it legislated to preserve freedom of competition in the broad field of interstate 
and foreigjn commerce. Vital principles, however, have not changed; the change is 
is merely in the conditions upon which they operate. 

Mr. Morgan. I have that decision from which you have just quoted. 
You take the reasoning of Justice White and Judge Hook; what Judge 
Hook there calls direct and appreciable restraint, is that not in realitj 
the same thing, largely, as Justice White would claim to be what is 
not undue or unreasonable? In other words, is that not largely a 
difference of words ? 

Mr. Stanley. Ch, no; there is a vast difference. You can easily 
enough tell when a stream is impeded, because you can see the thread 
of the current. You put a ligature about an artery, and you can 
tell when the artery is affected ; it is appreciable when jrou can clearly 
see it. But an unreasonable impeding of the circulation is another 
question. It must depend upon the effect upon the health of the 
man. Is it an unreasonable restraint of trade? It must depend 
upon its injurious effects upon the broad field of commerce, and the 
minute you attempt to establish that fact in a suit against one of 



Digitized by 



Google 



TKUST LEGISLATION. 105 

these concerns you will find the full eflFect of that word ''unreason- 
able." 

(Thereupon, at 12 o'clock m., the committee took a recess until 
1.15 o'clocK p. m.) 

AFTER RECESS. 

Mr. Stanley. Now, this eflFort lo Umit arbitrarily, the restriction 
upon monopoly, to such combinations as were not out of reason, as 
were not manifestly pernicious, is as old as monopoly. 

The argimients were made to Queen Elizabeth when she firat 
created tnese pernicious things. She stated that she had n,over 
granted the right to control the manufacture of any commodity, or 
its transportation, except upon such proof as appeared to her to con- 
clusively prove that it was beneficial to the realm. In other words, 
that wmle restriants was manifest as it was bound to be where there 
was a monopoly granted, that it was not undue and unreasonable. 

All of her monopoKes were submitted to my Lord Coke to deter- 
mine what were absolute restraints of trade, unreasonable and 
undue, and in which case they should be rendered void, and what 
restraints were commendable and reasonable and beneficial. 

In passing upon that great question that great jurist, Lord Coke, 
attempted to take the monopoly of the manufacture of playing cards 
and the monopoly of coal and the monopoly of glass and the monopoly 
of soap and tne monopoly of leather, and a hundred others, and to 
separate them into reasonable and unreasonable restraints, and after 
an exhaustive effort he abandoned the task, in utter and supreme 
disgust. 

To quote his own language, and I wish to call your attention to that, 
''the end,'' said Lord Coke, ''of all these monopolies,'' reasonable and 
unreasonable — 

is for the private gain of the patentees; and although provisions and cautions are added 
to moderate them, yet it is mere folly to think that there is any measure in mischief 
or wickedness, and therefore there are three inseparable incidents to every monopoly 
against the commonwealth. First, that the price of the same commomty will be 
raised, for he who has the sole selling of any commodity may and will make the price 
as he pleases. Second, the incident to a monopoly is that after the monopoly is 
granted the commodity is not so good and merchantable as it was before, tor the 
patentee, having the sole trade, regards only his private benefit and not the common- 
wealth. Third, it tends to the impoverishment of diverse artificers and others who 
before, by the labor of their hands in art or trade, had maintained themselves and 
their families and who now will of necessity be constrained to live in idleness and 
beggary. (9 Cokeys Reps., p. 163.) 

The result of this effort of Lord Coke to find a measure in mischief 
and to determine what is a reasonable and what an unreasonable 
monopoly was that on March 24, 1624, King James approved the 
celebrated statute of monopolies, and that act is more drastic, and if 
anything, more sweeping and more absolute in its terms than the 
Sherman Antitrust Act. That statute provided, in section 1: 

All monopolies and all commissions, grants, licenses, charters, and letters patent 
to any person or persons, bodies politic or corporate, whatsoever, of or for the sole buy- 
in^^, selling, making, working, or using anything within the realm or walls, or of any 
other monopolies, and all proclamations, exhibitions, restraints, warrants of assist- 
ance, and all other matters whatsoever any way tending to the instituting or strength- 
ening, furthering, or countenancing of the same, or any of them, are altogether con- 
trary to the laws of the realm, and so are and shall be utterly void and of noneffect 
and in no wise to be put in execution. 
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Now, I wish to call your attention to tliis bill. I am sure you 
would not consider Mr. Littleton radical. In March, 1912, Mr. Lit- 
tleton, who was a member of the Steel Investigating Committee, and 
also a member of the Judiciary Committee, said: 

I would strike out section 4 of the present law, thus taking from the Department 
of Justice the exclusive power to bring action for the violation of law. I would make 
it law for any man whose business is damaged by unfair practices of another to bring 
an action in a court of competent jurisdiction for an injunction instead of leaving it 
solely to the inert Department of Justice. 

I see no reason why a private individual who can bring an action 
under the seventh section can not also bring an action under the 
fourth section. I see more reason why a private individual should 
have a better right to prevent an injury than to collect damages after 
the injury has occurred. 

Mr. Floyd. In the bill prepared by the subcommittee we have a, 
similar provision, giving the individual the right to bring suit the 
same as the Government under the fourth section of the bill, and we 
have also another provision making a decree of the Government 

Mr. Stanley (interposing). I understand. That provision in my 
bill is taken from one of the bills reported by the committee. I have 
not gone into it, but I do not see exactly how you can make that 
effective without redrafting that portion of section 4 of the Sherman 
Act which provides that suits can only be instituted at the instance 
of the Attorney General. 

Mr. Floyd. You ag:ree also, by the provisions of your bill, that the 
power ought not to be taken away from the Attorney General, but 
the district attorneys ought to be given the power independently ? 

Mr. Stanley. That is it, exactly. I hope this bill will be reported, 
and, from what the members of the committee have said, I believe 
it will be. It has never been suggested that the law was too drastic 
as previously drawn, that the word ^'unreasonable'' should be there. 

The most that has been said is that we need not apprehend that 
their emasculation of the law by virtue of the decision in the Standard 
Oil case, and in the subsequent decisions, have tended to allay that 
alarm. It is not intended by any member of this committee, so far 
as I can see, that the law shall be emasculated, but that we have 
every reason to believe it is probably still intact. 

It is the hope of every Member of Congress that the law will be 
subsequently interpreted as it was previously interpreted. Why not 
provide, then, that a restraint in any degree shall be contrary to the 
act? You certainly can not affect any of the terms now clearly 
understood. Why not, in addition, provide that the reasonable- 
ness or unreasonableness of the act shall be admitted for the only 
defensible purpose conceivable, and that is to show premeditation, 
as if it were a criminal case, and say that trade is not materially hurt. 
It is proper for a man accused of forming a contract in restraint of 
trade to show that the effect of it is not materially to injure and 
destroy competition. That is a matter for the consideration of 
courts in determining the extent of the man's guilt, whether he shall 
be fined or imprisoned, and the extent of the nne, if any. This bill 
is wonderfully elastic. 

Mr. Floyd. Will you permit me to interrupt you right there? 

Mr. Stani.ey. Yes. 



Digitized by 



Google 



TBUST LEGISLATION. 107 

Mr. Floyd. Your amendment to section 2 contemplates the 
insertion of the words "in any degree'' ? 

Mr. Stanley. Yes, sir. 

Mr. Floyd. That is the only change in it ? 

Mr. Stanley. Then it provides further that "all evidence showing 
or tending to show that such restraint was partial, or that it was not 
undue or unreasonable, shall be admissible for the purpose of deter- 
mining the quantum of damages or the character of pumshment to be 
inflicted, and for no other," so that the sections, when amended, shall 
read in this way: 

Sec. 2. Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons to monopolize in any degree any part of 
the trade or commerce among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be punished by 
fine not exceeding $5,000, or bjr imprisonment not exceeding one year, or by both 
such punishments in the discretion of the court. 

Sec 4. The several circuit courts of the United States are hereby invested with 
jurisdiction to prevent and restrain violations of this act, and it shall be the duty of 
the several district attorneys of the United States in their respective districts to 
institute proceedings in equity to prevent and restrain such violations. Such pro- 
ceedings may be by way of petition setting forth the case and praying that such 
violation shail be enjoined or otherwise prohibited. When the parties complained 
of shall have been duly notified of such petition, the court shall proceed, as soon as 
may be, to the hearing and determining of the case; and, pending such petition and 
before final decree, the court may at any time make such temporary restraininff 
orders or prohibition as shall be deemed just in the premises. Any person who shall 
be injured in his business or property, or shall be threatened with such injury by 
any other person or corporation, by reason of anything forbidden or declared to be 
unlawful by this act, may bring suit in equity m any district court of the United 
States in the district in which the defendant resides or is found to prevent and restrain 
violations of this act and for other appropriate relief. 

All evidence showing or tending to show that such restraint was partial, or that it 
was not undue or unreasonable, snail be admissible for the purpose of determining 
the quantum of damages or the chfjacter of pimishment to be inflicted, and for no 
other. 

Mr. Nelson. You put that in to show the legislative intent ? 

Mr. Stanley. Yes. 

The act is certainly not weakened in any way by the addition of 
those words. It in no way aflFects the substantive part of it. 

I thank you, Mr. Chau-man and gentlemen of the committee, for 
your very kind, patient, and courteous attention, and I hope you 
will give the bill favorable consideration. 

(Thereupon, at 2 o'clock p. m., the committee adjourned to meet 
to-morrow, Saturday, Jan. 31, 1914, at 10.30 o'clock a. m.) 
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Committee on the Judiciary, 

House of Representatives, 
Washington, D. (7., January SI, 1914. 
The conunittee assembled at 11.30 o'clock a. m., Hon. Henry D. 
Clayton (chairman) presiding. 

rresent: Representatives Carlin, Floyd, McGillicuddy, Taggart, 
Peterson, Mitcnell, Morgan, and Chandler. 

The CHAIRMAN. Mr. Levy, the committee will be glad to hear 
you now. 

Mr. Chandler. Mr. Chairman, I should like to say that I am 
obUged to leave the committee meeting, as I must go to the House; 
but I agree in general with the views of Mr. Levy. 

STATEMENT OF HON. JEFFESSON H. LEVY, A SEPSESENT- 
ATIVE IN CONGSESS FSOH THE STATE OF NEW TOEE. 

Mr. Levy. Mr. Chairman and gentlemen of the committee, I appear 
before you this morning in advocacy; of the bill H. R. 12106, mtro- 
duced by me, providing for the investigation of combinations, monop- 
oHes, trusts, and mergers, and to protect trade and commerce against 
unlawful restraints. Under my bill if six or more persons, citizens of 
the United States and resident therein, and of full age, are of opinion 
that a combination exists and that the prices have been enhanced or 
competition restricted by reason of sucn combination, to the detri- 
ment of consumers or producers, such persons may make appUcation 
to any district court judge for an order directing an investigation into 
such alleged combination. 

The Chairman. Do you not follow, Mr. Levy, somewhat the Cana- 
dian law on the subject of trusts in your bill? 

Mr. Levy. Yes, sir. That law has been in active force for some 
years in Canada, and they have been able to control the situation 
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there. The present Sherman law has been the cause of panic and 
disaster to the entire country; it has interfered with commerce and 
retarded our progress and advancement 20 years. 

On May 8, 191 1 , which was about 10 days before the Supreme Court 
rendered its famous Standard Oil decision, I introduced into the House 
a bill (H. R. 9073) amending sections 1, 2, and 3 of the act of July 2, 
1890, by an insertion of the word ^'unreasonable.'' At the time the 
bill was introduced I stated that if this amendment to the Sherman 
law were passed it would place it in the power of juries to determine 
each specific case, what combination would be reasonable or unrea- 
sonable in the particular case viewed in the light of the circumstances 
surrounding it, the nature and effect upon the public or the combi- 
nation, and the inducements prompting the parties to enter it. The 
construction would be under the rules of the common law, which is 
the growth of centuries. The Sherman law, if amended as I proposed, 
would be following the connnon law in respect to conspiracies and 
restraint of trade and as further providing remedies for the punish- 
ment of such conspiracies, and would be of very great use in respect 
to preventing the continuance of illegal combinations and of punishing 
the parties thereto. 

The fact that our able Supreme Court inserted in their Standard 
Oil decision the word ''reasonable" is additional proof of its wisdom. 
This body — the great bulwark of our liberties — nas shown the pre- 
science by this decision to prevent the utter destruction of our com- 
mercial activities. The rights of property — the very foundation 
stone of civilization — womd be trampled upon and destroyed 
without this just interpretation placed upon the Sherman law, and 
we would find ourselves bordering upon barbarism in using the 
weapon of the law as the force to deprive men of their vested rights. 

If legislators, in their desire to pander to the violent demands of 
socialism or communism, pass laws not based on reason, then we 
should give praise in grateiul reverence to our forefathers that they 
provided us an orgamzation which would restrict such evil tenden- 
cies and call us back to the fundamental principle that all just laws 
framed in truth and justice must be basea on r^ht reason. 

Under the law, before the Supreme Court decision, all the associa- 
tions organized by farmers in the various parts of the country for 
the sale of local produce would have been declared illegal. K the 
court had decided the Standard Oil case without taking mto consid- 
eration "reasonable restraining of trade,'' all classes of business would 
have been destroved; all corporations and all firms would have been 
dissolved; and the business world would have been in chaos. In 
view of all this, in my judgment, every patriotic and reasonable citi- 
zen ought to be in favor of returning to the principles of the common 
law. The French Revolution was brought about, to a great extent, 
by such obnoxious and drastic legislation as some of our legislators 
to-day are proposing, and it is astounding that intelligent men should 
for one moment propose or agitate more drastic legislation than the 
present Sherman law. The bill introduced by me is a more liberal 

E reposition and gives an opportunity to the people who are injured 
y combinations to recover damages. In Great Britain the common- 
law practice applies to all business interests, and why, then, should 
the business of this country be harassed by unreasonable proposi- 
tions which can only injure trade ? 
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I would like to read, for the information of the committee, an 
extract from 'a speech made by the distinguished ex-chief justice of 
the State of New York, Hon. Edgar M. Cullen, which I noticed in 
the New York Herald of to-day, this morning. 

It ifl, a question of whether individual liberty is still to obtain in America. Never- 
theless, unless I am utterly mistaken, there is now a strong tendency in courts, legis- 
latures, and worst of all, in the people themselves, to disregard the most fundamental 
Srinciples of personal rights. Judicial decisions are made, statutes are enacted and 
octrines are publicly advocated which when I was young would have shocked our 
people to the last degree. In those days liberty was deemed to be the right of the 
citizen to act and live as he thought best, so long as his conduct did not invade a like 



right on the part of others. To-day, according to the notion of many, if not most people, 
liberty is the right of part of the people to compel the other part to do what tne fir 
part thinks the latter ought to do for its own benefit. 



As I have stated, I think the Sherman law has been the cause of the 
increased price of commodities; for example, it has doubled the price 
of oil; it has put up the price of coal in my city some $2 a ton — the 
Sherman law and tne Hepburn law together. And I believe that all 
this increase has arisen from legislation. 

For instance, here is what it cost one railroad alone — the Penn- 
sylvania Railroad; its yearly carrying charges imposed upon it by 
recent legislation, equal the interest on $32,000,000. Now, that is 
going on all over the country. In Seattle, when the Hepburn law 
was put in force, there was a coal famine; it put coal up to $18 a ton 
at the time. And the price has never come down to the level which 
existed before that law was passed. 

Mr. Caklin. Do you favor the repeal of the Sherman law ? 

Mr. Levy. No; we can not very well go back to the common law, 
because we have the statutes in the States; but if Congress should 
adopt my bill, it would protect us. That is on the line of the common 
law principles; and it is along the line of this Canadian law, which 
is in force and which has been very successful. I have been in favor 
of this all the time. 

I do not beheve in» imposing penalties upon business that are too 
severe. At present people do not know — they do not really compre- 
hend what the Sherman law is. Only recently, some six or seven 
weeks ago, I had a conversation with the Attorney General on this 
same Kne of thought, and he said, ''Well, everyone knows what the 
law is." I said, I must differ with you there." He said, ''The 
Sherman law has been in force 23 years, and the people have had an 
opportunity to understand it." I said, "Well, there is no lawyer 
who knows exactly what the Sherman law is." He said, "Well, I 
will advise the people on the subject." And he did. He came out in 
a statement a little later. 

The principle I have advocated is, if the punishment is severe, let 
the parties go to the Attorney General, and let him point out 

Mr. Carlin (interposing). Have you read the proposed interstate 
trades commission bill, Afr. Levy ? 

Mr. Levy. No, sir; I have not. 

Mr. Carlin. Well, that bill gives all the powers of investigation to 
the interstate trades commission and makes it advisory to the Attor- 
ney General — somewhat alon^ the lines of your biD. 

Mr. Levy. Yes. WeD, I originated — ^in fact, when the great panic 
came on during President Roosevelt's administration I went to see 
the President in relation to it. I said, "Why not grant an amnesty 
and explain to the people what the Sherman law is?" He said, 
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'* That is a good idea. You go up and see Mr. Hepburn in the House 
and teU him about it." And I saw Mr. Hepburn, and Mr. Hepburn 
said, ''Well, I will make a speech upon the subject." And he did 
make a speech, and business and trade began to go on again. The 
confidence of the public was restored. 

I'he whole theory this past year has beon based upon the question 
of securing the confidence of the public more than anything else. I 
think to-day if you will pass the resolution which I have heretofore 
offered in the House, in relation to withdrawing the suit against the 
United States Steel Corporation, why, you wiU have 500,000 more 
employees at work in this country. There has never been a more 
disastrous investigation than that mvestigation which went on in the 
case of the Steel Trust, because it threw many hundreds of thousands 
of people out of employment. And business is just coming into life 
again, because the rresident of the United States understands the 
situation, and how to bring us out from under this cloud of uncer- 
tainty and distrust which has enveloped us. That is the whole 
situation. 

These are my views, gentlemen of the committee. If there is any 
further information I can give the committee, I will be very glad'to 
do so. Of course, you will understand that I am very largely inter- 
ested in the subject, because the city of New York is the greatest man- 
ufacturing city in the world. I will just read you a lew statistics 
showing the enormous interests involved in that city. Of course, it 
is hardly necessary, as the members of the committee are familiar 
with the facts, but I would like to have it go in the record. 

The metropolitan district of New York embraces 616,928 acres, of 
which 183,555 acres lie within the city proper. The population of 
the metropolitan district of the city of New York in 1910 was 
6,674,000; and it is to-day about 7,500,000, or about 14 per cent of 
the population of the whole country. 

Mr. Taggart. Do you mean 14 per cent or one-fourteenth of the 
population ? 

Mr. Levy. One-fourteenth of -the population of the United States. 
That is why New York is so predominant. 

Mr. Carlin. Just what do you mean when you say that it is 
^'predominant"? 

Mr. Levy. I mean it is always to the fore, and always leading in 
progress in everything. For instance, in New York, in the metro- 
politan district, there were, in 1909,31,782 manufacturing establish- 
ments, which gave employment to 948,7(i6 persons. During the year, 
they paid out $607,755,267 in salaries and wages. Of the persons 
employed, 789,174 were wage earners. Of course, these figures have 
greatly increased since that time. These establishments turneci out 
products valued at $2,970,143,382, to produce which materials cost- 
mg $1,710,324,660 were utilized. The value added to those mate- 
rials was thus $1,259,813,722. New York is the greatest manufac- 
turing city in the world. Are there any other questions the members 
of the committee would like to ask me ? 

The Chairman. Do you think you can adapt this act to provide 
for the investigation of combines and monopolies, trusts and 
mergers, the Canadian act, from which you say your bill is largely 
taken 

Mr. Levy (interposing). Yes, sir; it is somewhat taken from that 
act; it is not entirely the same. 
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The Chairman. The Canadian act assented to on May 4, 1910 — do 
you think you can make the provisions of that act which you have 
embodied in your bill applicable to conditions in the United States ? 

Mr. Levy. I think 1 could, with the amendments which your 
committee can suggest. Now, there may be a question whether the 
persons damaged should not have to go to court to have a jury decide 
as to the amoimt of their damages. I leave those questions to your 
committee. My bill is a mere suggestion to your committee, and you 
can correct it as you deem proper; that is my idea. I do not want 
to claim the bill as being entirely my own; I had just as soon have it 
go out as the bill of the Committee on the Judiciary. All I want to 
do is to ease up business and have the confidence of the public re- 
stored. That is the situation. 

Mr. Floyd. Mr. Levy, Mr. Stanley appeared before our committee 
yesterday, and he very strenuously contended that the Supreme 
Court have already written the word " unreasonable' ' into the Sher- 
man law ? 

Mr. Levy. Yes, sir. 

Mr. Floyd. Do you agree with that contention ? 

Mr. Levy. Yes, sir; I think they have construed it in that way. 

Mr. Floyd. Well, will you tell us what^ is the necessity of any 
direct legislation on the subject ? 

Mr. Levy. Well, I think if you take this bill that I have pro- 
posed 

Mr. Floyd (interposing). As I imderstood you, you said that you 
had introduced a bill ; and I am not familiar enough with that to know 
whether you would put the word ''unreasonable'' into the Sher- 
man law ? 

Mr. Levy. Yes, sir. 

Mr. Floyd. Have you a bill here in which you propose to do that? 

Mr. Levy. Thq-t was at the last session of Congress, and before the 
decision of the Supreme Court. 

Mr. Floyd. The decision in the Standard Oil case. In other words, 
you think, in view of the decision of the Supreme Court'of the United 
States in the Standard Oil case, that there is no necessity of adding 
that word to the text of the Sherman law ? 

Mr. Levy. Yes, sir. 

Mr. Floyd. And you propose now this Canadian system as a modi- 
fication of that? 

Mr. Levy. Yes, sir; and one reason for that is because the Sherman 
law gives no relief to the people damaged by the combination, where 
my bill does give them relief. 

Mr. Floyd. Well, the Sherman law, section 7, provides that anybody 
injured under the provisions of the Sherman law may obtain damages. 

Mr. Levy. It does in a way; but it is not as direct as this proposi- 
tion, because under my bill there is a commissioner appointea by the 
President, and there are boards of investigation, appointed after in- 
vestigation by the court in the regular channel — the Secretary of 
Commerce then appoints this board, which determines whether the 
law has been violated; and for the first offense the guilty parties are 
fined the amount of damages suffered by the persons applying for the 
investigation, and the second time they are punished as in the case 
of a misdemeanor. That is my theory. I think this law would be 
more liberal to the people than the present law. 

31311— VOL 1—14 8 
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Mr. Carlin. The difficulty with your bill is that it is unconstitu- 
tional as it is drawn. 

Mr. Levy. Well, that is the reason I say I shall be glad to have 
amendments by the committee. I drew the bill up hastily, more for 
the benefit of tne public and for the benefit of your committee than 
anvthing else, with the idea that your committee would look into the 
subject and correct it. And I think some other officials have looked 
into the subject also. My bill is for the purpose of tryuig to bring 
the uncertainty in the public mind to an end — the uncertainty which 
any lawyer would have to-day, so that if anyone should come in and 
ask him any question arising under the Sherman law, he could not 
answer it with certainty. . 

Mr. Morgan. Under your bill, you provide that any six persons 
can bring a suit? 

Mr. Levy. Six persons can bring a complaint. 

Mr. Morgan. Yes, a complaint. Well, let us take the United States 
Steel Corporation, for example, doing business all over the United 
States. 

Mr. Levy. Yes, sir. 

Mr. Morgan. Now, in every place whore there is a judge — and 
there is one in every locaUty — any six persons mi^ht combine to-* 
gether and bring a complaint against that corporation: is that not 
correct ? 

Mr. Levy. Yes, sir. 

Mr. Morgan. And that conrpany might therefore have 10,000 
suits pending against them before this board or commission, each 
one brought by a separate sot of six persons. 

Mr. Levy, 'that would bo prevented by the commissioner, who 
would bo appointed by the President of tne United States, by and 
with the advice and consent of the Senate, and would be under the 
authority of the President; and he would be the one who would have 
the power to perform the duties provided for in this act, and recom- 
mend the appointment of board of investigation; and when these six 
people came in their complaint would be acted upon; and if any 
more people should afterwards come in against the same company, 
he could say, ''An investigation is going on now,'' and they could come 
in before this board of inquiry wmch had been appointed, you see? 

Mr. Morgan. And whoeverintroduced the proceeding first — your idea 
would be that the whole thing would depend upon tnat proceeding ? 

Mr. Levy. Yes, sir. I do not say that my bill is perfect at all; but I 
say that this committee might make it perfect, it would be some* 
thmg that would reHeve the people, who are at the present time im- 
certain as to the provisions oi the law. And I claim that the whole 
effect of the law has been to increase the price of commodities in 
every way. 

But I think that your le^slation here is in a fair way to correct 
that; that is my idea. I tmnk the record of our party in this Con- 
gress has been good. You will hear the Members on the other side 
of the House talking about bad times. WeU, we are going to have 
good times now, because we are going to give the people an oppor- 
tunity to have prosperity. And i beEeve that what tnis committee 
will do will help toward that end. 

(Thereupon, at 11.45 o'clock a. m., the committee adjourned until 
Monday, February 2, 1914, at 10.30 o'clock a. m.) 
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Committee on the Judiciary, 

House of Representatives, 

MoTidayy Felruary 2y 1914- 
The committee this day met, Hon. Hem*y D. Clayton (chairman) 
presidmg. 

The Chairman. Gentlemen of the committee, Senator Sheppard, 
of Texas, is here this morning, and he has two of his constituents who 
wish to be heard on the matter of holding companies. They want to 
give their views as to what would be correct legislation in regard to 
that branch of the so-called trust question. We will also be glad to 
hear from Senator Sheppard if he desires to say anything. 

Mr. Sheppard. I merely want to present Mr. Proctor and Mr.Batts 
and say that the committee may rely on anything they say. 

STATEMENT OF ME. F. C. PEOCTOE, OF BEAUMONT, TEX. 

Mr. Proctor. I will try to present the matter as concisely as 
possible. I am connected, as general counsel, and have been for 
some nine years, with an oil enterprise. Its history, I think, demon- 
strates that some character of business enterprises are required and 
compelled to adopt the holding-company form of organization, and 
that it is entirely lawful and not in violation of our antitrust laws at 
all. In brief, the history of this enterprise is this: In 1901 the 
originators of it found oil on the coast of Texas 

The Chairman (interposing). Have you given the name of your 
company ? 

Mr. Proctor. I will give it. There are several corporations in 
the enterprise, but it is generally known as the Gulf Oil Enterprise. 
In 1901 tney found oil on the coast of Texas and they began to pro- 
duce oil. They found that they did not have an adequate market 
for it in its crude shape and that it was necessary for them to go into 
the refining business. Their oil-producing company had as broad 
powers as Texas law permitted; that is, simply to produce oil and sell 
the production. They wanted to make an mvestment, which ulti- 
mately resulted in several million dollars, to refibae oil. Their pro- 
ducing company could refine the oil which it produced, but it did 
not have the power to buy oil. This necessitated the creation of 
another company by exactly the same people, which was the Gulf 
Refining Co., with power to buy and refine oil and sell the refined 
products. They went into this business, which was successful, and 
naturally they wanted to enlarge the trade and went to the near-by 
State 01 Lomsiana. Louisiana has a license tax law which levies 
1 per cent upon the gross receipts from sales by foreign oil companies, 
but it does not apply to domesl^ic oil companies. 

Our competitors in Louisiana were exempt from that law, one 
because it was a domestic corporation, the Standard Oil Co., of 
Louisiana, and the other because — although it was a Missouri cor- 
poration — it had been admitted to do business in Louisiana prior to 
the passage of this license tax law, and under a statute which gave 
it equality with other domestic corporations.. We were therefore 
compelled, in order to do business in competition with our competi- 
tors, to create a Louisiana corporation for that purpose. In other 
words, we could not sell oil in competition with tnem when we were 
subjected to a burden which they were not subjected to, and that 
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burden, as you can well see, might amount to a very large sum when 
the capital is turned over frequently during the period of a year. 
This consequently made necessary a third corporation. The oil in 
Texas began to play out and we were required to go to Oklahoma to 
get oil and to build a pipe line there for that purpose. That pipe 
fine had to go across Indian lands and Congress had given to the 
Secretary of the Interior, and to the Secretary of the Interior alone, 
power to grant rights of way over Indian lands. The Secretary's 
regulations were that these rights of way would only be granted to 
pipe-line companies proper and not to producing or refining oil com- 
panies. We could not go over these Indian lands with a pipe line 
except by compliance with these regulations, and that meant the 
organization of a pipe line company. So we now had four companies, 
and that condition continued until Oklahoma was admitted as a 
State of the Union. 

Under its constitution the power of condemnation for rights of way 
is conferred upon domestic pipe-line corporations but denied to such 
foreign corporations. Consequently our pipe-Hue company, which 
was a Texas creature, and which had built a pipe line into Ofelahoma, 
was in a situation where it could not exercise the power of eminent 
domain to reach a new oil field. It was essential to the enterprise 
that we be in a position to reach a new oil field and consequently had 
to have this Dower of eminent domain. That necessitated the 
creation of an Oklahoma pipe line company, and that made five cor- 
porations we had to build up. Then there came the problem of 
financing the project. A good many million dollars had to be bor- 
rowed for the purpose of constructing this pipe Une, with the building 
of the necessary tanks for a reserve supply of oil, and so forth, and the 
trouble was that no one of these corporations could offer adequate 
security. In Louisiana the company owned the Louisiana property; 
the refining company owned the refinery; the producing company 
owned the production or wells and the pipe-Une company the pipe 
lines, and so forth ; but none of these were good security in themselves ; 
they were good security only in conjunction with the other com- 
plements of the main business. No one of these corporations had 
the right to issue joint bonds with the others and under the law no 
one had the right to guarantee the bonds of the others. 
. The problem, therefore, was in fixing upon some plan whereby men 
would DC wilhng to loan money upon the whole enterprise; and after 
the most careful thought which the management, with my advice, 
could give it, we found no plan except that of a holding company. 

Mr. Carlin. Where was the holding company? 

Mr. Proctor. In the only State where it was possible, New Jersey. 
Every other enterprise we have is the creature of the local State except 
the New Jersey company. Incidentally, I may say we are doing busi- 
ness in New Jersey, so far as that is concerned, but the holding com- 
pany referred to is purely and simply a holding company and witli 
no operating powers at all. It was brought into being for the purpose 
of financing the project. It exchanged its stock for stock and bonds 
of the different branches of the business which I have mentioned and 
issued its own bonds and pledged the stock and bonds of the other 
companies as security. 

Mr. Carlin. What was to prevent your company from taking out 
one charter and doing all of these things under one corporate name ? 
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Ml-. Proctor. Well, I will put it to you in this way. In the first 
place we could not have gotten such a charter in Texas. In Texas the 
oil business is seemingly divided into fragments. You get one com- 
pany to produce oil, another company to refine oil, and another com- 
pany to transport oil through pipe lines — three separate organizations. 

Mr. Carlin. And under the laws of Texas tney can not be one 
organization ? 

Mr. Proctor. No, sir; they can not do anythmg m Texas except 
that for which chartered. We could not go elsewhere and get a corpo- 
ration with all of these powers, because when it came to be admitted 
to do business in Texas it could only have the powers of one corpo- 
ration — that is, a foreign corporation can be admitted to do business 
in Texas only to the extent that a domestic corporation can do 
business. If we had gone somewhere and gotten one corporation 
with all of the adequate powers to really conduct one enterprise, one 
result would have been tnat in Louisiana, for instance, we would nave 
been subjected to this license tax of 1 per cent. Suppose, for illus- 
tration, we had created a Louisiana corporation for that purpose, 
namely, to conduct the entire business; then we would have been in 
this situation, that we could not have had the power of eminent 
domain in Oklahoma. 

Mr. Carlin. Do not the statutes of Oklahoma confer the power of 
eminent domain upon foreign corporations under certain conditions ? 

Mr. Proctor. ISo, sir. The constitution of Oklahoma prescribed 
this, that the power of eminent domain should only be granted to 
domestic corporations. They did, however, include a provision that 
the legislatm'e might amend such clause within five years and, inci- 
dent afly, I never knew of any other constitution that could be 
amended by the legislature, but in Oklahoma that right exists. At 
the last session of the legislature, about six months ago, they passed 
a constitutional amendment which provides that a foreign corpora- 
tion, upon meeting the requirements which may be imposed by the 
corporation commission oi Oklahoma, should have tne power of 
eminent domain. That is a very recent thing, and I do not know 
what the corporation commission of Oklahoma has indicated as 
essential in that regard. So I can not answer you that it is abso- 
lutely impossible for a foreign corporation to have the power of emi- 
nent domain in Oklahoma, but at the time we created our corporation 
it was absolutely impossible. 

The Chairman. I would Hke to know how it is that a holding com- 
pany could not be chartered in Texas, because the scheme you have 
outnned, as I understand it, is not contrary to its antitrust law and 
is not contrary to our antitrust law. 

Mr. Proctor. It is not; it is simply the absence of a statute in that 
regard. Our antitrust law is like all other antitrust laws; the spirit 
of it is this, that it prohibits any form of combination which worJks a 
restraint of trade and stifles competition, and here there never was 
any competition stifled because there was never any competition to 
stme. You see, the same individuals brought into being these suc- 
cessive corporations, and they were forced by the laws to do it. There 
never was any competition between them; there never was a time 
that they were competitors, and there never was the acquisition of 
plants or facilities oi others or anything of that sort. It was simply 
the same people, with the same money, carrying out the same enter- 
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prise. I am certain there are many, many illustrations in the United 
States of the same thing. 

Mr. Floyd. If I understood your explanation in regard to Texas 
law, it was that the oil business m Texas, imder the antitrust law, had 
to be divided up; that a company had. to specify and limit its opera- 
tions to the particular things specified. 

Mr. Proctor. The antitrust mw has nothing to do with it, but such 
is a result of the Texas general incorporation laws. 

Mr. Floyd. And I inferred from wnat you said that it would not be 
proper, under the corporation laws of Texas, to include as the objects 
of tne company the production of oil and at the same time the selling 
or refining of it? 

Mr. Proctor. It could not be included in the same charter? 

Mr. Floyd. That is the way I imderstood you. 

Mr. Proctor. There would have to be distmct corporations 

The Chairman (interposing). And each corporation would dis- 
charge a separate function ? 

Mr. Proctoe. Yes, sir. 

The Chairman. And therefore they are not competitors ? 

Mr. Proctor. Not at all. 

The Chairman. And there is no combination in restraint of trade f 

Mr. Proctor. No, sir; it is a legal situation. In the State of Texas 
there has never been any thought that it is violative of the policy of 
our laws or anything of that sort. It is simply a situation whicn is 
forced upon us in order to do the diflFerent branches of the business. 
If you ask me why the law is that way, I will answer that it may be 
because of taxation. We have had for considerable periods of time 
different forms of taxation as respecting pipe-line companies and pro- 
ducing companies. We now have a form of taxation which affects a 
producing company differently from a refining company. TTie pur- 
pose of Texas m requiring separate charters may be that the State 
taxing authorities may properly tax the different branches of the 
business. 

Mr. Floyd. I understood you to say before the hearing commenced 
that vou had a brief on the subject, and if so, I would suggest that 
you have it incorporated in the record in connection with your 
remarks. 

Mr. Proctor. It is substantially what I have said, except that it is 
probably more concise. 

Mr. Floyd. Well, I would be glad if you would hand it to the ste- 
nographer and let him print it in connection with your remarks. 

Mr. Proctor. I just want to say that it is not our purpose in ap- 
pearing before the committee to ask any modification or change in 
the law; nothing of that sort. I jtist thought this would give an 
illustration of many instances which I believe are present in our 
industrial life where holding companies are absolutely necessary 
and absolutely lawful, and that holding companies are the only 
means by which some enterprises can do business in a good many 
States. Our enterprise is doing business in most of the States east 
of the Mississippi and in several States west of it, and it has suc- 
ceeded. It is well recognized, as the result of a great many govern- 
mental investigations and in the trade generally, as an honest com- 
petitor of the Standard Oil companies, and we are simply at a loss 
to know what we would do if there was any prohibition against 
holding companies. I do not know how we could grow or even go on. 
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Mr. Floyd. In that connection I want to bring out clearly this 
fact: As I understand it, your company is a competitor of the 
Standard Oil Co. and in no way allied with it? 

Mr. Proctor. We are absolutely connected with them in no way. 
As you gentlemen understand, investigations have been made by the 
Bureau of Corporations and the Department of Justice, and I think 
there is a great deal of testimony on that subject in the Standard 
dissolution suit. However, that is a fact which I state to you posi- 
tively. It is absolutely independent of the Standard Oil Co. ana has 
never been allied with it. That is recognized in the trade and is 
recognized as the result of these investigations. 

Mr. Peterson. I notice this in the antitrust law of Texas: 

When the direction of the affaiis of two or more corporations is in any manner brought 
under the same management or control for the purpose of producing, or where such 
common management or control tends to create a trust as aefined in the first section 
of this act. 

Where any corporation acquires the shares or certificates of stock or bonds, franchise 
or other rights, or the physical properties, or any part thereof, of any other corporation 
or corpjorations, for the purpose of preventing or lessening, or where the effect of such 
acquisition lends to affect or lessen competition, whether such acquisition is accomp- 
lished directly or through the instrumentality of trustees or otherwise. 

Seeming to indicate that that might be done if it was not in restraint 
olf trade. 

Mr. Proctor. Absolutely; yes, sir. 

Mr. Peterson. And you are not doing business in restraint of 
trade, as I understand ? 

Mr. Proctor. Not at all, sir. However, I have very carefully 
considered the section you read, and it prohibits the acquisition of 
stocks in two concerns where it results m the restraint of trade or 
results in the stifling of competition. But, as you will note, it infer- 
entially permits it to be done ; a fair inference is that it is entirely 
permissible and legal where it does not do those things. The poHcy 
of the State is further indicated by an act of the legislature in which 
the State permits the organization of a holding company to control 
stocks of corporations doing business in other States. We could 
hardly assume that Texas would claim the right to create a holding 
company to control stocks of companies doing business in New Jersey 
and at tne same time deny to New Jersey the right to create a holding 
company to hold stocks of companies in Texas. I think the poKcy 
is indicated in that regard. 

Are there any other questions ? 

The Chairman. No; and we wiU now be glad to hear from Mr. 
Batts. 

(The brief filed by Mr. Proctor is as follows:) 

February 2, 1914. 
To the chairman and members of the 

Jvdidary Committee of the Eouse of Representatives : 
In the President's antitrust message suggestion is made that holding companies 
should be prohibited. We believe the President had in mind that the holding 
company is frequently used as a devire to violate the antitrust and monopoly statutes, 
and that his suggestion really means that Congress should consider it is advisable to 
enact legislation to more efficiently correct such abuse. We do not wish to be under- 
stood as nere suggesting any modification of the present antitrust laws which prohibit 
the use of the holding company device, as all other devices, for the creation of a 
monopoly or destruction of competition in interstate and forei^ commerce. Our 
proposition is simply that there should be no absolute prohibition of holding corn- 
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panies. Because of restrictions imposed by State legislation either for the purjyose 
of raising revenue or for the carrying out of some piu^ly local policy, enterprises 
whose operations extend to many States are compellea to adopt the holding company 
form of organization as the only lawful means of growth. 

Many such instances are presented in our industrial life. In fact this applies to 
nearly all lines of industry in which products are shipped from one State in bulk and 
not in original packages and are distributed and sold in another State, thus requiring 
the enterprise to do a local business in the latter. An illustration of the foregoing is 
the experience of one enterprise which is engaged in the oil biisiness. 

Because oil is found in only a few localities it is obvious that the greater part of our 
country must be supplied by shipments from such favored places. Frequently the 
crude oil is transported to another State, refined, and the refined product sold therein 
or shipped to other States for sale, but the same observation applies if the oil be refined 
in the State in which it is produced and the refined product be shipped to and dis- 
tributed in other States. These products^ either crude or refined, are transported in 
bulk (only a very small part being sold m original packages), and the distribution 
and sale of such products constitutes a doing of local business in the State to which 
they are shippea. This is the only economical way of doing such business and is 
that which tne competition of others forces, with the result stated that the business 
of distribution and sale of the refined products in each State is whollv subject to reg- 
ulation, taxation, etc., by the State in which it is done. (General Oil Co. v. Grain, 
209 U. S., 211.) 

"The Gulf Companies" is the oil enterprise referred to. In 1901 the originators of 
such enterprise found oil on the coast of Texas. They incorporated in said State an 
oil company with powers to produce oil and sell such production. Under the laws of 
Texas no greater powers could be obtained for that corporation, nor could any corpo- 
ration of another State be admitted to do business with anv broader powers. Because 
there was an inadequate market for their crude-oil production they determined to 
refine their oil and sell such refined products. Their producing company could 
refine the oil it produced, but had no lawful power to buy oil for refining. They ex- 
pected to make ultimately a refinery investment of several million dollais, as was in 
fact done. No such investment could safely depend upon receiving its crude-oil 
supplv from one source, which might become exhausted, and hence it was essential 
that this refining business should have the power to buy oil from others. Accordingly, 
these same people incorporated in Texas another company with power to buy and 
refine oil and sell the refined products. 

Meeting with success and desiring to enlarge their market, they naturally began to 
sell oil in the adjacent State of Louisiana. The latter imposes a license tax in favor 
of the State and the parishes or municipalities aggregating 1 per cent of the gross 
receipts from sales of oil, both crude and refined, by foreign corporations, but this tax 
is not imposed upon domestic corporations. (Wolff's Revised Laws of Louisiana, sec. 
7 of act 127 of 1898 and sec. 15 of act 171 of 1898.) Of course such a tax would impose 
a very large burden, since 1 per cent would be taken each time that the capital used 
in Louisiana was turned over. One of our competitors, the Waters-Pierce Oil Co., was 
not subject to such tax because, although a Missouri corporation, it had been admitted 
to do business in Louisiana on terms of equality with domestic corporations prior to 
the passage of such license-tax law. Anotner, the Standard Oil Co. of Louisiana, is 
a corporation of the latter State. Obviously, our people could not compete on such 
unequal terms, and they were therefore compellea to create a Louisiana corporation 
to transact the business of the enterprise in tnat State. 

Later the oil production in Texas greatly decreased, and to protect the very large 
investment which had been made in the refinery, ships, tank cars, oil stations, etc., 
as also a large trade which had been built up, these people found it necessary to con- 
struct a pipe line to the Oklahoma fields to get oil. This pipe line had to cross Indian 
lands. Under an act of Congress the Secretary of the Interior alone could grant the 
right of way thereover. The regulations of the department and insistence of the 
Secretary was that such right of way would only be granted to a corporation assuming 
the obligations of a common-carrier pipe line. Neither the producing nor the refining 
company had such powers, and hence it became necessary to create a pipe-line com- 
pany, and the same was incorporated in Texas. 

A difficult financial problem then presented. The construction of this pipe line, 
with its necessary tankage and reserve supply of oil, required several million dollars, 
whieh had to be borrowed . Neither the producing company nor the refining company, 
nor the latter's Louisiana adjunct, nor such pipe-line company could offer the adequate 
security for this loan, because each owned but a part of the property of the entire enter- 
prise, and such part was not a good security except in connection with the other com- 
plements of the entire enterprise. Neither did these corporations have poWer to issue 
any joint bonds or to guarantee the payment of each other s bonds. Yet the enterprise, 
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as a whole, was ample security. The only practicable and lawful mode of financing 
such project, and that which we were forced to adopt, was the organization of a holding 
comjwiny, which exchanged its stock for the stocks and bonds oi the other companies 
and issued its own bonds for the amount required, securing payment thereof by pledge 
of the stocks and bonds of such other companies, thus giving the parties who advanced 
the money a virtual lien upon the entire enterprise. 

Another chapter is that after the construction of such pipe line Oklahoma was 
admitted as a State. Its constitution gave the power to condemn for rights of way 
to pipe-line companies incorporated in Oklahoma, but denied such power to those 
elsewhere created. The danger therefore presented that our pipe-line company, cre- 
ated in Texas, might not be able to reach a new oil field. This made necessary the 
creation of an Oklahoma pipe-line company to do business in that State. 

Other like difficulties ansine from local legal requirements could be mentioned, 
but we think the foregoing is all that is necessary to show: 

First, that the adoption of the holding company form of organization was not vol- 
untary, but forced upon the enterprise in order to comply with local laws; and. 

Second, that each successive corporation was brought into being by the same people 
to conduct a part of the same enterprise. There was no mer^r with nor acquisition 
of a competitor. It was not combination to stifle competition, because there was 
never any competition between these corporations to stifle. It was mere growth. 

The enterprise referred to has prosperea; its capitalization is large, but it is engaged 
in the business in which both economy of operation and the ample resources of its 
competitors would make success impossible without ample means. But its capitaliza- 
tion is honest, and each dollar thereof represents a full dollar of value received. The 
enterprise is selling oil in most of the States east of the Mississippi, and in several west 
of the same. These States contain fully 60 per cent of our people, all of whom we 
think receive some benefit from this competition. In the many governmental in- 
vestijgations this enterprise has been founa free from any Standard Oil connection, 
and it is recognized in the oil trade as one of the two largest, if, indeed, not itself the 
laigest competitor of such companies. 

We know that the holding company is a device frequently adopted to violate the 
antitrust law, but the fore^omg exhibits that it is likewise capable of use in an entirely 
innocent manner. . In this case, and many others, it is indeed the only available 
means for growth of a competition. We can not control^ and should not even attempt 
to influence local policies, out must meet the legal requirements of the States in which 
we operate. Of course, a national incorporation act may give relief to such a situation, 
but all of us must admit that there is grave doubt of the power of Congress under the 
commerce clause of the Constitution to give adequate relief when the latter must prac- 
tically go to the extent of regulating what has neretofore been considered a purely 
local business done in a State. Besides, such a measure would carry with it a govern- 
mental supervision over all business, a step which we think the country is not now 
prepared to take and as yet the absolute necessity therefor has not been demonstrated. 

We earnestly insist that the prohibition against holding companies should not be 
absolute. If made absolute, it presents the problem: How can legitimate enterprises 
grow which operate in many States? In fact, how can this particular enterprise 
maintain its present position as an important factor in the rapidly increasing compe- 
tition in the oil trade of the United States? 

We, therefore, respectfully submit that in legislation against holding companies, 
the prohibition sliould be restricted to the acquisition by them of stock m competing 
concerns, whereby an existing competition is destroyed. The prohibition thus 
limited would reach the evil in the use of such device, and would not hinder the 
growth of legitimate enterprises. 

Respectfully submitted. 

F. C. Proctor, Beaumont, Tex., 
R. L. Batts, Austin, Tex., 
Counsel for the enterprise referred to. 

STATEMENT OF ME. E. L. BATTS, OF AUSTIN, TEX. 

Mr. Batts. I also represent the Gulf Co. 

The Chairman. What is your address? 

Mr. Batts. Austm, Tex. This matter has been covered by Mr. 
Proctor, except perhaj)s I might make a further explanation of the 
laws of Texas. There is no general power of incorporation in Texas; 
the purposes for which incorporation may be had are specifically 
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indicated in about 71 paragraphs, indicating directly what each corpo- 
ration may be formea for, and there being an inhibition against the 
formation of corporations for more than one of these purposes. That 
will explain why at least two of these corporations were formed 

Mr. Sheppard (interposing). Is that a constitutional inhibition or 
a statutory inhibition ? 

Mr. Batts. a statutory inhibition. There is simply an absence of 
authority to incorporate except for those specined purposes. A 
holding company is not prohibited, but no provision is made for it. 
It is simply the absence of a provision on the subject. 

I may say, with reference to the antitrust laws, that it is perfectly 
well understood in Texas that these oil corporations that are in com- 
petition with the Standard Oil Co. — that is to say, the Gulf Co. and 
the Texas Co. 

Mr. Cablin (interposing). What was the name of the other 
<50inpany ? 

m. Batts. The Texas Co. 

Mr. Carlin. There was another one, was there not, some time ago 1 

The Chairman. The Waters-Pierce Co. 

Mr. Batts. That was a subsidiary company of the Standard Oil 
€o. 

Mr. Carlin. What connection did you have with that company, 
if any ? 

Mr. Batts. I represented the State in its litigation with the 
Waters-Pierce Co., and I think I know the policy of the State in 
regard to its antitrust laws. The formation and business of the 
Gulf Co. has been under constant supervision, and in Texas the 
antitrust laws have been enforced with great vigor. I think it can 
be said that no large concern that has at any time violated the anti- 
trust laws in Texas has escaped litigation in the State. But there is 
not the slightest suggestion that this gulf oil enterprise is violating 
the law. 

Mr. Carlin. What finally happened to the Waters-Pierce Co. i 

Mr. Batts. It was put out of ousiness. The State collected about 
$1,800,000 in penalties and it was put out of business and not per- 
mitted to do business in the State. 

Mr. Peterson. Has it been reorganized and is it doing business 
in any form ? 

Mr. Batts. It is in business outside of Texas. 

Mr. Peterson. I mean, in the State of Texas. 

Mr. Batts. No; not so far as I know. The physical properties 
were sold and a new concern organized. I do not know what con- 
nection the stockholders of the Waters-Pierce Co. have with the new 
concern, but I feel sure that the Standard's connection was absolutely 
destroyed. 

Mr. Floyd. If I imderstand you, your connection with that cas6 
was as a representative of the State of Texas ? 

Mr. Batts. Yes, sir. 

Mr. Floyd. In prosecuting the case ? 

Mr. Batts. Yes, sir. 

Mr. Floyd. And the companies you represent never had any 
business relations with the Waters-Pierce Co. ? 

Mr. Batts. None whatever. 

Mr. Floyd. Or with the Standard Oil Co. ? 
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Mr. Batts. No. The firm of which I was a member, Gregory & 
Batts, was especially employed by the State in the litigation agamst 
the Waters-Pierce Co. • 

I have nothing further to say, Mr. Chairman, mjess some one 
desires to ask questions, which I will be glad to answer if I can. 

Mr. Sheppabd. I want to state that A&. Batts is the editor of the 
Annotation of the Texas Statutes, which is accepted as the standard 
work on that subject throxighout the State, and he is pecjlia;rly 
qualified to speak regarding Texas law. 

Mr. Proctor. We are very much obliged to you for this oppor- 
tunity of being heard. 

(Thereupon the committee adjourned.) 
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Committee on the Judiciary, 

House of Representatives, 
Tuesday^ February 5, 1914' 
The committee this day met, Hon. Henry D. Clayton (chairman) 



The Chairman. We are now ready to hear you, Mr. Frissell. 
Please give your name, address, and occupation. 

STATEMENT OF ME. A. S. FEISSELL, PEESIDENT OF THE FIFTH 
AVENUE BANK, NEW YOEK, N. Y. 

Mr. Frissell. My name is A. S. Frissell; I am president of the 
Fifth Avenue Bank, New York City. 

The Chairman. You may proceed in your own way and ^ve us 
the benefit of your experience in regard to the matters which are 
under consideration by the committee. 

Mr. Frissell. I think all I need to do is to read you a paragraph 
from a speech made by then Gov. Hughes, who, you know, opposed 
the combmations of the insurance companies and who much improved 
our banking law. It will give yon his idea on the point oi inter- 
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locking directors. Gov. Hughes made this speech at Youngstown 
in 1908. He said: 

When, however, we consider these other remedies that are proposed for 
trusts, we And ourselves journeying in a land of dreams. Again the magician 
of 1896 waves his wand. At a stroke difficulties disappear and the complex 
problems of modem business are forgotten in the fascination of the simple 
panacea. 

The first suggestion is that the law could prevent a duplication of directors 
among competing corporations. However advisable it may be to have independ- 
ent directorates of competing corporations, it would seem still more important 
to have independent stockholders, for the majority of the stockholders of a 
corporation choose the directors. 

If a law were passed preventing the duplication of directors it would easily 
be evaded in the selection of men who would represent the same interests. 
The most ordinary experience shows that it is not necessary to serve on a 
board of directors in order to control its proceedings. 

That is really all I have .to say. The diflFerence between a director 
who advises and helps the officers of a bank to serve the customers 
and stockholders and a director who bosses the directors^ and insists 
upon the improper use of bank funds to be used for individual pur- 
poses, is that the second director can do so if the officers are weak 
enough or are dummy directors. In a bank managed properly the 
officers will be helped by able, intelligent directors. I think you 
will find it especially true in the smaller towns where these men are 
interested in so many things, interested in almost everything in a 
small town or city, and where they have to be interested in those 
things in order that the enterprises may prosper. They are selected 
for almost everything that comes up. 

Mr. Carlin. Is it your idea that our bill does not go far enough? 

Mr. Frissbll. It goes too far. 

Mr. Carlin. We do not touch the subject of stockholders. 

Mr. Frissell. A director can not be in two banks 

Mr. Carlin. The argument of Gov. Hughes suggests going further 
than we have gone, and controlling in some way the stockholders. 

Mr. Frissell. That is a question I can not go into. This matter is 
a remedy that will not help you. 

Mr. Carlin. You think our bill goes too far? 

Mr. Frissell. I do not think it meets the point. Let me take our 
bank as an illustration. The Importers and Traders' National 
Bank is a conservative bank of 50 years and more standing, and 
some of the directors living in the neighborhood thought they would 
start a bank, and so they took some of the men from the Importers 
and Traders' Bank, and the cashier became the president of the 
little bank up town. They served without pay at first. The first 

President served without pay for eight years, and the second presi- 
ent served without pay for eight years, and I have been with them 
for 38 years. As time went on, a good many of our employees — our 
messengers and other employees — ^left our bank and went down town 
and became more important even than I in my position am, and 
afterwards we took them in as directors. 

As the members of our board died off we took in the sons, who 
were important men down town. These men have been of much 
help to us, and there is nothing wrong or irregular about it. They 
only help us, and they do it for the interest of the bank all the time. 
That is about all of my story. 



Digitized by 



Google 



TRUST LEGISLATION. 127 

Mr. Carlin. I do not exactly understand your position. You say 
we have gone too far? 

Mr. Frissell. I am not saying what you have done. 

Mr. Carlin. You propose a measure which goes much further 
than we do. 

Mr. Frissell. I beg your pardon. 

Mr. Carlin. I thought you read Gov. Hughes' remark with ap- 
proval. 

Mr. Frissell. He said you could not do anything unless you could 
get the stockholders, and you could not succeed in that in the measure 
j'^ou propose. 

Mr. Carlin. How do you propose getting hold of the stockholders? 

Mr. Frissell. I do not say anything about that ; it is a pretty hard 
question. 

Mr. Carlin. You would not ,have read it to this committee unless 
you approved of it. 

Mr. Frissell. I read what was said about interlocking directors; 
I do not say anything more about it. 

Mr. Carlin. Do you approve of Gov. Hughes' remark or not ? 

Mr. Frissell. Yes, I do. I have here a list of the directors, some 
of them important men down town, and most of them would be taken 
away from us by that bill, and it would be very hard on us. 

The Chairman. This bill does prevent the interlocking of bank 
directors. 

Mr. Frissell. Of a bank, under the new law, with a State bank or 
trust company. 

The Chairman. You do not think that is a desirable thing to do? 

Mr. Frissell. Certainly it would upset us to a large extent. Of 
course, we could go on, and I think it might work very well in a 

?eat many of the smaller cities and towns of the United States, 
ou asked me yesterday what the remedy was, but that is too much 
for me. 

Mr. McCoy. Do you think there have been any evils resulting from 
the interlocking of directors of banks, trust companies, and insur- 
ance companies 1 

Mr. Frissell. Oh, yes ; I have read the articles in Harper's Weekly 
about the Money Trust, and, of course, I am familiar somewhat with 
the Pujo committee investigation, but that will not be affected by 
this law. 

Mr. McCoy. Can you suggest any way of getting at those who, 
for the sake of the argument, we will assume, indulge in wrong prac- 
tices, in interlocking directorates, and letting go those who have inter- 
locking directorates but have not indulged in any bad practices ? 

Mr. Frissell. Gov. Hughes was not wise enough ; neither am I. 

Mr. McCoy. You think there is a wrong, but you can not suggest 
a possible remedy ? 

Mr. Frissell. I think there are remedies for all wrongs, but this 
is a remedy which will not cure the evil. 

Mr. McCoy. What do you sugest as a remedy ? 

Mr. Frissell. I am not wise enough to suggest a remedy. I do 
not see how you are going to keep people from holding stock, and 
when a person holds stock I do not see why he can not vote on it. 
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Mr. McCoy. We have the power, so far as the Federal bank system 
is concerned, to say who shall be directors, and to say how the direc- 
tors shall be elected. Would you suggest a j^emedy along those 
lines, getting at the stock rather than the director who has been 
elected by the stock? 

Mr. Frissell. I have not studied the question, and I certainly 
could not present any views on it offhand. It is a very important 
subject. 

Mr. Carlin. What is the capital stock of your bank? 

Mr. Frissell. $100,000. 

Mr. Carlin. And what is the amount of your deposits? 

Mr. Frissell. Between fifteen and sixteen millions. 

Mr. Carijn. You have a list of names there of members of the 
board of directors of your bank whom you say are members of the 
directorates of other banks ? 

Mr. Frissell. Of banks and trust companies. 

. Mr. Carlin. Will you give those names to the reporter to be pub- 
lished in the record? 

Mr. Frissell. I think the members of our board of directors who 
are also directors of other banks and trust companies are as follows : 
John D. Crimmins, 40 East Sixty-eighth Street; James G. Cannon, 
president of the Fourth National Bank; Thomas S. Van Volken- 
burg of P. Van Volkenburg & Co., 17 Battery Place; William H. 
Porter of J. P. Morgan & Co. ; Henry P. Ickelheimer, of Heidelbach, 
Ickelheimer & Co., 49 Wall Street ; Howard C. Smith, of Hath way, 
Smith, Folds & Co., 45 Wall Street; Cornelius N. Bilss, jr., of Bliss, 
Fabyan & Co., 32 Thomas Street; Alfred E. Marling, of Horace 
S. Ely & Co., 21 Liberty Street. 

Mr. Carlin. What is the surplus and undivided profits in your 
bank? 

Mr. Frissell. Over $2,000,000; the book value of the stock is 
$3,500,000. 

Mr. Carlin. The capital stock of your bank is $100,000, and that 
has an actual value of $3,500,000? 

Mr. Frissell. It sells above $4,000. 

Mr. Carlin. $4,000 a share? 

Mr. Frissell. Yes, sir. 

Mr. Carlin. The amount actually paid in was $100 a share? 

Mr. Frissell. $200. We paid in $100,000 surplus. 

Mr. Carlin. How old is your bank? 

Mr. Frissell. It was started in 1875. 

Mr. McCoy. There was a series of years in which you did not 
pay any dividends? 

Mr. Frissell. Fifteen years. We have never bought nor sold 
any stocks. We have done nothing but a conservative sort of bank- 
ing business. We have done nothmg in the way of speculating or 
imderwriting or anything of that sort. 

Mr. Carlin. You do not pay the officers any salaries — ^that is, the 
president ? 

Mr. Frissell. We did not pay the president any salary for many 
years. 

Mr. Carlin. Do you pay tlie president a salary now? 

Mr. Frissell. Oh, yes:*^ [ am paid a salary. I have to support 
myself on my salary. 
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Mr. Nelson. I would, like k) inquire whether you liye in Kew 
York City? 

Mr. Frissell. I do. 

Ml*. Nelson. You do not believe, then, that preventing the inter- 
locking of directors will effect any change in the ownership of the 
banks which are working together now, do you ? 

Mr. Frissell. No; because you see, the stock — ^unless you can get 
at the stockholders you can not prevent the stockholders from elect- 
ing the directors. 

Mr. Nelson. Will they be affected if that law is passed ? 

Mr. Frissell. I do not know. 

Mr. Nelson. What will they likely do ? Will they elect a dummy 
board, or what will they do? 

Mr. Frissell. You mean in our concern? 

Mr. Nelson. Generally; in your concern and others? 

Mr. Frissell. In our concern, we are not in the system, and that 
allows our directors, where their interests are greater elsewhere — I 
mean to say the directors in a national bank will have to go out of 
our bank, if their bank continues as a national bank. 

Mr. Carlin. If those directors do withdraw because of their rela- 
tions with the national banks, what Mr. Nelson wants to know is 
whether you will elect real or dummy directors ? 

Mr. Frissell. I do not know what we will do ; I can not promise 
what we will do. 

Mr. Nelson, Let me use some other word than dummy. Will any 
of the gentlemen who own stock be represented by proxies ? 

Mr. Frissell. I do not know. I do not see how tnev can. 

Mr. Nblson. If they are represented by proxies, will they not still 
own the stock? 

Mr. Frissell. I am only the president of the bank, I am not the 
bank. We would naturally get in new men, but I would rather not 
do that ; I want to keep the organization working. 

Mr. Nelson. Are you quite familiar with the banking system in 
New York? 

Mr. Frissell. Yes. 

Mr. Nelson. Of late it has been said that Mr Morgan and various 
men representing the Morgan firm have resigned from the director- 
ship of various other banks. 

Mr. Frissell. They have. 

Mr. Nelson. Do you think that that means that the Morgan firm 
will no longer control any other business institutions ? 

Mr. Frissell. I do not think I can express an opinion about what 
their control will be of the banks and trust companies. I do not 
know anything about it. I do not know. It is perfectly easy for 
them to if they want to, because all they have to do — they do not 
hardly need dummy directors if they have the stock. 

Mr. Carlin. You do say that so far as your bank is concerned it 
drives these men out of your board of directors ? 

Mr. Frissell. Yes. 

Mr. Carlin. It would likely bring new men in ? 

Mr. Frissell. Which is a very unhappy thing to have to do. 

Mr. Carlin. You do not mean to say that you would bring just 
dummies into your board of directors? 

Mr. Frissell. I have not gone as far as that. 
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Mr. Carlin. Let us understand you. Would your stockholders 
elect men to your board of directors who are mere dummies, or will 
they elect men who are to be real directors? 

Mr. Frissell. I rather imagine that, considering the consensus of 
the present administration, they will be apt to do what the adminis- 
tration finally asks them to do. They have always done that. They 
have always given their proxies to the administration, and I do not 
see any reason they should not continue to do that. 

Mr. Carlin. I do not think you understand my question. When 
you come to elect new directors of your bank, as you say you will have 
to do, is it your opinion that the stockholders oi your bank will elect 
dummies or real directors? 

Mr. Frissell. It is possible we may reduce our board. 

Mr. Carlin. Then, if you reduce the board you would not reduce 
it to a board of dummies? 

Mr. Frissell. No ; we would keep in the directors who would stay 
with us, you know. 

Mr. Carlin. How many of your directors are not directors in 
national banks? 

Mr. Frissell. Perhaps five. 

Mr. Carlin. How many directors have you on your board? 

Mr. Frissell. Eleven. 

Mr. Carlin. Of the five directors who are not directors in national 
banks, how many of them are directors in railroads ? 

Mr. Frissell. I do not think any of them are directors in railroads. 

Mr. Carlin. Then, if this law goes into effect, you will only have 
those five directors who will be qualified to serve on the board? 

Mr. Frissell. Five or six. Some of them may stay with us in- 
stead of going with the other people. 

Mr. Carlin. You would not seriously say, Mr. Frissell, that when 
you come to fill the vacancies occasioned by the resignation of these 
men that your stockholders would elect dummies in their places? 

Mr. Frissell. I do not say that; I have not thought tne question 
out. 

Mr. McCoy. Mr. Frissell, do you have any particular line of busi- 
ness into which most of your loans go ? 

Mr. Frissell. We loan on everything. 

Mr. McCoy. Is there any one line or business — say, the woolen or 
cotton or any other particular line of business — into which a large 
proportion of your loans go ? 

Mr. Frissell. We buy paper all the way from Portland, Me., to 
Portland, Oreg., and paper of dry goods, groceries, and other leading 
lines, leather and things like that. 

Mr. McCoy. Do your deposits and your surplus go principally 
into buying commercial paper or to make loans to depositors ? 

Mr. Frissell. The business is coming more and more uptown, so 
we are loaning a larger proportion to our customers. We still loan to 
houses on merchandise stocks, and buy a good deal of paper. 

Mr. McCoy. So far as the loans are concerned — the leans which 
you make to your customers who are moving up in your direction, 
on Fifth Avenue — is it not perfectly possible to get into the direc- 
torate those who are in business on Fifth Avenue, in that neighbor- 
hood, and to get from them just as sound business advice so as to 
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extend credit safely as ypu can. get from a downtown bank director 
who is also in your bank? 

Mr. Frissell. I will say very frankly that when the president and 
vice president and cashier of the Importers & Traders Bank were 
directors all I had to do in getting any proposition to them — ^if it 
seemed to be a sensible proposition — ^it would go right through the 
board. The people who are bankers on the board, if they agree ori 
anything it goes right through the board. They are all good bankers, 
and that is all that is necessary; the rest of the board will follow us 
naturally. 

Mr. Carlin. Most of the directors are dummies now, in effect, if 
that is the case. 

Mr. Frissell. I think you will find that in every board there are 
two or three leaders, and unless there is some reason to object they 
genei:ally do what those men recommend. Naturally, in the banking 
business they follow 

Mr. Carlin (interposing). You have 11 directors, and under your 
present system, when two or three of the leaders say a thing is all 
right, the balance acquiesce? 

Mr. Frissell. I do not hardly think it goes as far as that. The 
officers make the loans, and they meet at certain times and criticize 
anything that is bad. There is a good deal of paper taken on ap- 
proval and discussed in the board. 

Almost all the loans to customers are made offhand. Only the 
very doubtful loans go before the board. A good deal of paper is 
bought on approval by the board, and the matter is discussed in the 
board as to whether or not it is good paper. Very rarely anything 
gets as far as that that is not good, unless it is put on purpose before 
the board. 

Mr. McCoy. The Importers & Traders Bank i^ a big bank? 
Mr. Frissell. Yes. 

Mr. McCoy. It keeps in very close touch with credit ratings all over 
the country. That is a fact, is it not ? 

Mr. Frissell. Yes. 

Mr. McCoy. Assuming that no director of the Importers .& 
Traders Bank could be on your board—; — 

Mr. Frissell (interposing). There is only one director on there 
now. 

Mr. McCoy. Assuming that no one of them could be, do you think 
there would be any practical impossibility in getting his advice or 
that of the Importers & Traders Bank, regardless of the directorate ? 

Mr. FissELL. I have said we have had a good many clerks who go 
out from us and who are now officers in other banks, and I am on 
very good terms with all of them. If you are on the board you 
know that the consultation over things is of much more value than 
talking with them one by one. 

Mr. McCoy. Aside from your peculiarly favorable situation, be- 
cause you have sent so many men out into these other banks, is it 
not true that people in the banking business do get from each other 
information, and properly? 

Mr. Frissell. Oh, I have no doubt the officers could run a bank 
without any directors, if you want to put it that way. 

Mr. Carlin. They do that very largely anyway, do they not ? 
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Mr. JFidssKT.Ti. Oh, no; I do not sav that. ' 

Mr. Carlin. My question is, Do they not .do that very largely? 

Mr. Fmssell. ^ do not say that. 

Mr. CARLm. Do yon deny that? 

Mr. Frissell. Yes; I think 1 will deny that 

The Chairman. Banks could not be operated without directors 
having ^ voice in their management and having active participation 
in the managfenrent of their anairs withmit violating the law ? 

Mr. Frissell. Our directors are there whenever there is a meeting. 

Mr. McCoy. Is the Fifth Avenue a State bank or a national bank? 

Mr. Frissell. a State bank. 

Mr. Carlin. Do you pay your directors for attending the meet- 
ings? 

Mr. FtossELL. Yes. 

Mr. Carlin. Is it u nominal sum ? 

Mr. Frissell. Not very nominal ; it has been $20. 

The CficArRittAN. Is there anything further you desire to say, Mr. 
Prisgiell? 

Mr. Frissell. NojMr. Chairman ; I think that is all I care to say. 

The 'OftAtttMAiir. We are Very much obliged to you for appearing 
brfore us. 

after recess. 

The committee reassembled, pursuant to taking reoess, at o'clock 
p. m. 

Hie Chairman. ]Riepresentative Borland, of Missouri^ desires to 
l^resent some gentlemen who will address themselves to the subject 
oi the proposed legislation. 

Mr. Borland. Mr. Chairman and gentlemen of the comimttee, 
I asked permission of the chairman of the commit5tee to present to 
the committee th^e secretary of the .National Retail Merchants' Asso- 
ciation of the tinited States, representing the country merchants 
and the retail merchants, and give them an opportunity to present 
their views relative to trust legislation. I do not intend to make 
any argument myself; I am going to leave these business men to 
the questioning of the committee. The head of their delegation is 
Mr. John R. Moorehead, of Lexington^ Mo., who is the nati<MiAl 
^secretary of the Retail Merchants' Association of the United States. 
X will now introduce Mr. Moorehead to the committee. 

S9?ATEUENT OF MB. J. B. MOOBEHEAD, OF LEXINQTON, MO., 
NATIONAL SECBETABt OF THE BETAIL MEBCHANTS' ASSOCIA- 
TION OF THE UNITED STATES. 

Mr. Moorehead. Mr. Chairman and gentlemen of the committee, 
I want to thank Mr. Borland particularly for having arranged this 
hearing to-day ^ind to thank the chairman and the members of the 
xjommittee for granting us the privilege of being heard. 

Last Saturday I had notice that the Committee on Interstate and 
Foreign Commerce of the House of Representatives would hear us 
in relation to the trade commission bill to-morrow, but upon arriv- 
ing here we found that you would hear us to-day in regard to these 
bills, but we find ourselves liere with only a few of the delegation 
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we expect to be here to-morrow, and the vaxious retail intereete are 
pot represented in as large niunbers as we expected. 

I am here to speak for all of them, however, having come out of a 
conference recently held in which I was directed to come to Wash- 
ington and present, not only to the committees of the House and 
Senate but to the President of the United States as well, a brief 
coBtaining the ideas and facts appertaining to the little business 
man of this country as he is aflPected by the antitrust laws ; and 05 
these laws aflFect him so do they affect the smaller communities of 
the coiwxtry which are feeling thle pressure and the strain of depopu- 
lation and the trend of business away from the country and the 
country towns to the city, into the hands of larger aggregations^ of 
capital. 

In order to be brief, I have here the statement which I had tile 
honor of presenting to President Wilson on the 19th of January la^st, 
and to which he gave a most respectful hearing, and inasmucn as it 
is dlort and contains the argument which I have to present ta this 
committee, I am going to ask your permission to read the stat^nent 
which I presented to President Wilson. 

The Chairman. That statement will be included in the hearing;?, 
in it? entirety, and I believe the members of the committee have atec^ 
b^en furnished a printed copy of it, and I think it would save your 
time and be just as well if you incorporate it in the record at this 
point without reading. 

Mr. MooREHEAD. Very well, then, Mr. Chairman, I will do that. 

(The statement referred to is as follows :) 

Mr. President: I come here as a retail merchant from a small commcuwity 
and also bear a commission from the representatives of wme 250,000 retitail 
merchants, the? greater part of whom are in business in liKe conmnunitles %o 
my own, in every State in the land. 

I come as the result of a conference held in Chicago on P^emher XS last, 
which consisted of representatives from retail associations of butchers, groqers^ 
jewelers, druggists, plumbers, hardware dealers, implement dealers, luml^ei; 
dealers, and coal dealers. 

While these represent a great army in themselves, there are at least a million 
and a quarter retail merchants, all told, in the country, the great majority of 
\^hom are in business not for the purpose of making money, or more money, Unt 
for the purpose of making a living for themselves, their families, and theU* 
dependents, and I believe that what I shall say in behalf qf those I r^res^nt 
directly, will have the approval of all, among whom organissatlon to no gre^t 
extent exists. 

Those who have sent me here have been encouraged to take this step by 
what you have recently had to say in your book entitled the " New Freedom/* 
in which you have set forth in the last chapter thereof morQ fully than I eaix 
hope to do, just what the small business men and the smaller towns of the 
country are now in most need of. And I take thia occasion, first, to thank you 
in their behalf for the very explicit stand you have taken for the small business 
man, and the smaller community and will ask your indulgence if I call yonr 
attention to some of the conditions existing to-day, and affecting the buslnftsa^ 
interests of those I represent. 

RETAILERS ARE LEADERS IN UPBUILDING. 

I believe you will agree with me when I say that the retail merchants of 
the many thousands of communities in our country are in the forefront of 
every good work and purpose which tends to the building up of the communi- 
ties in which they live, in the direction of better schools, better home condi- 
tions, better churches, better roads, and a better place in which to live. They 
are law-abiding at home and can not afford to be otherwise, and have no more 
desire to violate a State or national law than a city ordinance. 
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I have said that there are a million and a quarter, at least, of this class of 
our citizenship. If each firm were represented only by a single person with 
the average of five to a family, there would be six and a quarter million 
people in the immediate families of this great army of retail merchants. But 
there are many more dependent upon each for a livelihood under the head of 
clerks and assistants in every way, which would certainly more than double 
the sum mentioned. In other words, there must be at least 12,000,000 or 
15,000,000 of our population directly dependent upon and drawing their sup- 
port, in whole or in part, from the revenue derived from the distribution of 
merchandise through the small retail merchants, and every one of them is a 
consumer. 

And yet we know that this is but a part of those who look to the retail 
merchant directly and indirectly for a means of support. They pay more 
taxes, more insurance, more rent, and contribute more in proportion to the 
value of their property than possibly any other class In our country. 

There is no cause presented in any community, anywhere, in which the 
retail merchant is not the first upon whom a demand is made, and he is more 
often than not the leader of the movement in every good work that goes to 
make a town and the surrounding country prosperous and contented. This is 
the only class of our citizenship that really lends any great sum of money 
without interest, and solely upon personal security. I refer to that universal 
practice of extending credit to the consumer. The great department stores 
and mail order houses may contend that this is bad business, and an expensive 
method of distribution. Yet, what would the people in and about every com- 
munity in the land, farmers, laborers, and every other class of our people do in 
time of stress, when the strike is on, when the crop fails, and they have no ready 
money with which to buy for cash? Their credit is not good at such or any 
other time with the mail-order houses. 

If we take the number of post offices in the country as a criterion,* there are 
nearly G0,000 communities in this conntiy from the small hamlet to our great- 
est city. 

The population as given by our last census upon its face is somewhat mis- 
leading and merits more minute investigation. The total population as given 
by our last census is, in round numbers, 92,000,000, 53.7 per cent of which is 
given as rural and 43.3 per cent as urban, or, in round numbers, 42,500,000 
urban population and 49,500,000 rural. This total urban population includes 
the population only of 2,405 of our cities and towns, all towns of less than 
2,500 being counted as rural. There are 11,785 incorporated towns of less than 
2,500 population in this coutry containing 8,000,000 people counte das rural 
which in all fairness should be added to the urban population as given in the 
census. This accounts for only 14,000 towns and cities. It does not account 
for the remaining 45,000 unincorporated towns and villages, and it does not 
account for the great suburban population surrounding our great cities, and to 
a more or less extent, every community in the land. There certainly must be 
at least eight or ten millions more of our population thus accounted for, which, 
added to the 42,500,000 urban population, as siven in the census, and the 
8,000.000 living in the 11,784 towns, makes practically 60,000,000 of our 
92,000,000 population as being actually urban. In other words, one-third only 
of our population can fairly be said to be rural. Of these 60,000,000, 20,300,000 
live in the 50 cities, of our country containing more than 100,000 population 
each, and 40,000,000 in all of the other small cities, towns, and villages. 

BUBAL HOME MABKET LAEGEE THAN CITY MARKET. 

I call your attention to this fact to show you that there are twice as many 
people living in the smaller cities, towns, and villages as live in our 50 great 
cities 

I call your attention to this fact for the further purpose of showing you that 
the home market of our farming population, living about these smaller cities 
and towns, is just twice as great as the city market, and yet we hear much 
that would lead one to believe that all of the people in this country to be fed 
by the producers on the farm are to be found in the great centers where the 
high cost of living seems now, more than ever, the one great thing talked about 
and to be considered. Yet, the fact is, as I have tried to show you, the home 
market of the farmer is his largest and best market, right at his door where 
he can bring his produce every working day in the year and sell it to the cus- 
tomer direct, without the intervention of any middleman whatsoever, and secure 
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therefor every cent without any profit of commission to any middleman what- 
soever. And yet, Mr. President, for the last 10 or 20 years there has been 
carried on in this country stich a campaigh of advertising, education, misrepre- 
sentation, and denunciation of the retail merchants, who are neighbors, 
friends, and kinsmen of the people of the towns and surrounding country, to 
such an extent that there are millions of our people to-day, particularly living 
upon our farms, who will not buy a dollar's worth of the necessities required 
from the home merchant if the cash is at hand to send away from home. They 
never give us a chance to supply their wants and are generally ashamed to ad- 
mit they do this thing, which in itself shows the practice is wrong. It is a fact 
that only when the crop fails, or when the strike is on and the cash is gone, do 
many millions of our population ever think of patronizing the home merchants. 

This campaign has great resources behind it: It has brought a great revenue 
to the metropolitan and farm press and magazines of the country. We are not 
here criticizing these great agencies for taking the business, but we do desire 
to enter a protest against those who employ these agencies to advertise their 
wares where they are not known, and where they have no interest, pay no 
taxes, support no schools, give nothing to charity, and have no interest what- 
ever in the prosperity of any local community, and at the same time fill their 
advertising with denunciations of the home merchant and misstatements and 
falsehoods as to the superiority of their own wares over those that might be 
purchased at home. 

Much has been said in recent years about the encroachment of big business 
upon little business, and the concentration of great power in our banks. 

I believe I am speaking for everyone whom I represent to-day when I say 
that they are more than rejoiced that you and your administration arid the 
Congress that is assembled here at this time are attomptinsr to do much Plong 
the line of curbing the greed of great aggregations of capital in monopolizing 
not only the business but the money of the country. You and all with you are 
to be congratulated that the country has received with approval your work and 
labors in the direction of tariff revision and currency reform. 

MENACE OF DISTRIBUTION MONOPOLY. 

There is, however, we believe another tendency to monopoly in this country 
to which the press and public men of the day have given pcant attention. I 
refer particularly to that very evident disposition on the part of great aggre- 
gations of capital to monopolize the distribution at retail of merchandise of 
every kind. The agencies and powers at their command are ilnlimited. To 
indicate to you that this is their goal, I quote from a letter recently written by 
a mail-order house to a citizen of Iowa, as follows: 

" We think and know that if you will give the matter consideration, you will 
agree with us that a business of this kind, conducted as this one is. is the ulti- 
mate solution of the high cost of living, and we do not think it would mean the 
ruination of the small towns, or any reduction in land values, to have trade 
centralized. On the other hand, we are under the imt)ression that it would be 
a benefit to all. The retail merchant at the present time belongs to that great 
class of middlemen which are neither producers or consumers. 

" We know that the time will come when, except on a very small scale, the 
middleman will be entirely eliminated. You will naturally ask, *What will 
become of the country merchant?' In reply to this question we would say that 
he would become a producer, perhaps be a farmer, or engage in some other 
business that would mean that he would give something to the community 
instead of taking away from it, as he now is." 

I submit to you, Mr. President, that if the head of any of the great trusts 
of this country should so declare its policy toward the public, that the press of 
the country would display such a piece of news under double headed columns, 
and the editorial pages would burn with condemnation at the proposal of such a 
cold-blooded, premeditated policy. 

As you have said, and to which we can not object, we care not how big business 
may become, but when business becomes big by denunciation and misrepresenta- 
tion of the little business man it is wrong in every sense, and when fully under^ 
stood, we believe, will not have the approval of the great body of our people. 
There is no question, Mr. President, but what to-day the lines are being formed 
for a monopoly and control of the retail business of the country, first, and more 
particularly, through the great mail-order houses. 
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Much has been said relative t^ the interlocking directorates and the financing 
of great enterprises in Wall Street, but nothing has appeared particularly to 
date, directing the attention of the country to the fact that the great mail- 
ordei- houses of to-day are, practically ever one of them, financed in Wall Street. 
The chairman of the board of directors of the greatest mail-order house in the 
country sits as the president of (me of our New York banks, and two of the 
others who are bidding for the trade of the entire country have recently been 
financed by the much discussed and talked about J. Pierpont Morgan & Co. 

To such an extent has the business of these great enterprises increased, some 
by hundreds and even thousands per cent, that our factories, wholesale and job- 
bing Louses are subject to their dictation. They force discrimination against 
the small dealer. 

FIBST COST NOT ALL THE COST. 

The plea set up by theose who control these enterprises is that by their great 
purchasing power and concentration of distribution the necessities of life are 
distributed more cheaply to the consuming public. I am here to deny, when we 
take into consideration every phase and every result of this method of merchan- 
dising, that this is true. There is something besides first cost to the consumer 
in considering this problem of distribution. Assuming for the sake of this argu- 
ment that merchandising along these lines will not result in depreciation of 
quality and will foster cheapness of price, yet are we not compelled to take into 
account many other phases of the equation? If cheapness were the only ele- 
ment entering into a problem of this kind, laying aside all other results growing 
out of the concentration of business into a few hands, it is in your power and 
in the power of Congress further to cheapen the necessities of life of every 
kind and character. In considering the revision of the tariff you took into 
account the fact that many articles of consumption would be cheapened by 
a reduction. If taking off a part of the tariff would cheapen some article, fol- 
lowing that line of argument, you would have been warranted in removing all 
tariff duties whatever. You might, with the approval of Congress, cheapen 
many things in this country if you would enact a maximum instead of a mini- 
mum wage law. Certainly cheap wages would mean cheaper products to the 
consumer. But cheap wages, I am sure, is not the only thing sought for, be- 
cause there are many other things to be taken Into consideration when we 
come to deal with the matter of reduction in wages to our laboring people. 

Congress and State legislatures might cheapen many things by abolishing 
the eight-hour law and laws regulating the hours of work for girls and women. 
Many things might be made cheaper if we should repeal our immigration laws 
and permit a horde of Chinese, Japanese, and Hindus to come into our country 
and take the place of our working men at half the wage. If cheapness is the 
only thing to be desired, why should our good State of California be so solicitous 
about the influx of the Japanese? 

I claim, Mr. President, that every argument that could be brought against 
putting our country on a strictly free-trade basis; against making a maximum 
instead of a minimum wage for our laborers; against requiring our men and 
women to work more than eight hours ; against repealing our immigration laws, 
is a valid argument against the concentration of the distribution of merchandise, 
at retail, into the hands of great mail-order houses and department stores to 
the elimination of the million and a quarter retail merchants, independent busi- 
ness men, their own masters, owning and controlling their own business, help- 
ing to build up and foster every good work in the 60,000 communities of our land. 

OTHER ISSUES ABB INVOLVED. 

I submit there are other questions and issues involved in such a possibility 
besides that merely of cheapening of merchandise as the one thing to be desired. 
Even if the claims which we have heard for so long from these aggregations 
of capital were in any sense true, which we do not admit, especially when made 
at a sacrifice of quality and without any service rendered such as is rendered 
every day by every retail merchant in every community, they could not be 
justified upon other valid grounds. 

What are the moral, the social, the religious, the political, and the economic 
problems involved in the possibility of the concentration of the distribution of 
our great centers through the department stores and mail-order houses? Only 
to touch upon these questions, might we not ask how would this country be 
benefited morally by the concentration of business and population to a greater 
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extent than is now taking phtce in our great cities? Would it be a good tiling 
tor anyone to have merchandise retailed in the large city by employing women 
and girls at meager wages, rather than through the country merchant who is 
his own master? 

Much has been said about the decline of the country church. It is time some- 
body was demanding to know about the decline of the town church. What 
about the social conditions that are going to be crowded upon us, even to a 
greater extent than they now exist owing to the concentration of population 
in our great cities? How much improvement is there going to be in the politics 
of the country when the cities become greater than all of the balance of the 
country? What Of the many economic problems that are going to be put up for 
solution by the city, by the State and the Nation as a result of this very patent 
concentration? And, if the policy of the mail-order house is to continue and 
prevail, how shall we hope to cope with these many-sided questions which are 
now already a burden not only to the cities themselves, but the State and the 
Nation as well? 

The towns of the country have already started down hill. The business men 
whom I represent all see this as they have' never seen it before. They are dis- 
couraged and even desperate as to the prospects for the future, not only of 
their business, but of the communities in which they live. The boy and the 
girl early become restless in anticipation of the time when they shall go to the 
city to engage in business, and the outlook for keeping the boy not only on the 
farm but in the town and away from the freat crowd of the city is anything 
but reassuring. 

LOSSES IN RURAL POPULATION. 

I have spoken of the decline of the town. I have recently made some inves- 
tigations as to the decline 6f the towns in nine of our principal States and with 
the exception possibly of a few of our western States, where immigration ha? 
been greatest, I believe the same conditions prevail throughout the land. The 
result is as follows, as shown by the census of 1900 and of 1910 : 



state. 


Number of 
towns. 


County 
soats. 


Number of 
counties. 


Wisconsin 


346 
540 
564 
639 
677 
746 
788 
1,136 
1,520 


25 
41 
40 
22 
27 
16 
28 


71 


Missouri.. 


114 


low^a 


99 


Indiana 


92 


Michigan 


83 


New York 


61 


Illinois 


102 


Ohio 


88 


PAirnsvlvanift -..,-,,,-, ,-.,---,-,,.. 


67 






Total 


6,956 


217 


777 







Here we have in 9 States 6,956 towns which have lost population, not- 
withstanding the fact that the population of the whole country increased in 
the period mentioned 21 per cent. 

There is another feature to this table which emphasizes the situation, and 
it is that out of the 777 county seats in these 9 States, 217, or nearly 28 per cent 
of them» have lost population, notwithstanding the fact that the county seat is 
in many ways the center of most of the activities of the county unit along the 
Mne of politics, courts, and collection of taxes, and in other directions. 

And, strange to say, this tendency of the decline of the towns is greatest in 
the richest and most thickly settled parts of the States. Seeing these tendencies 
to eliminate the small retail merchants and substitute therefor the larger mail- 
order house, it became apparent to those who had long been engaged in associa- 
tion effort amongst the retailers that some concerted action should be taken 
looking to the stemming of the tide that not only has set in against them but 
threatens to engulf the country towns. This finally brought together some two 
years ago representatives from 35 States, representing more than a quarter of a 
million merchants, to consider collectively what policy should be- pursued and 
what action, if any, should be taken. After two years of effort and cooperation, 
bringing us to this day and hour, when it seems to be your purpose and that of 
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Congress to amend the Sherman antitrust law, I have come to present the case 
of not only the small business men Jbut every man of every kind who is inter- 
ested in his preservation, in the preservation of the home trade and the home 
town, which, we believe, carries with it the preservation of many of our Ameri- 
can institutiona 

SHEBMA]| LAW DEFEATS ITS OWN PURPOSE. 

We believe that the Sherman antitrust law was enacted to curb and hold in 
check big business. We do not believe that it was ever intended that this law 
should be used by big business to intimidate and prevent small business men 
from joining hands in defense against a stronger competitor; yet this is the 
actual situation as we find it to-day. 

I make bold to assert that, notwithstanding the most diligent and painstak- 
ing investigation on the part of the Bureau of Corporations, nothing has been 
found touching the activity of retail associations, especially in the Western 
States, where this investigation has been most searching, that would Indicate 
an attempt to control prices or the fostering of any policy inimical to the 
public weal. They have not denied that they have made common cause against 
what they believe to be a common enemy, and it has not been shown that 
they have ever varied from the truth. They have freely admitted upon all 
occasions that they are doing everything they believe to be legal and proper 
to protect themselves, their families, and their communities against an ag- 
gression that was Indeed threatening their very existence. In doing so, they 
may have overstepped the law, but If they have It Is because they have had 
no one in authority in the government of the States to whom they* could go 
and submit any proposition at any time as to whether or not their acts were 
violative of the antitrust law. 

If It is lawful for a commercial agency to report me, as a retailer, to the 
entire commercial world for having failed to meet a note promptly, pay a 
debt, or for having given a mortgage or a deed of trust, should It be any less 
our right and privilege to make a similar report to our membership relative to 
the manufacturer, jobber, or wholesaler from whom we have purchased goods 
and for which we have paid, should we ascertain that he has sold merchandise 
to us at one price, to a mail-order house at a less price, and to the consumer 
at another price? Wherein would be the Injustice In giving the widest publicity 
to an act of this kind, which we can not construe as being otherwise than 
double dealing, un-American, and unfair In every sense? The honest manu- 
facturer, jobber, or wholesaler In this country (and there are few who are 
not) would scorn the adoption of any such secret methods. The great ma- 
jority of them prefer to be open-handed, open-minded, and ever ready to give 
a square deal to those from whom they have derived their greatest support 
and prosperity. But, unfortunately, there are bu^wbackers in business, as 
well as snitch lawyers and quack doctors In the professions, and it would 
seem that the present antitrust law as applied to the little man In business Is 
putting a premium (thought not Intentionally) upon this method of merchan- 
dising. 

Believing that if any action is taken at this session of Congress looking to 
amendments to the Sherman law, that these amendments will be the law of the 
land for years to come,' I have come here to present the side of the retailer In 
order that he may have consideration at your hands and In the make-up of any- 
thing that may be added thereto. 

You may ask if we have a remedy. I can only suggest to you that In the 
absence of any particular policy which Congress may desire to adopt, that at 
least the little man In business be permitted, under any changes that may be 
made, to make a common defense against a competitor who shows by his actions 
that his ultimate aim and purpose is to destroy the little business man, and 
along with him the community In which he dwells. 

Would It be too much to make It specific that It would not be a violation of 
the antitrust law to tell the truth, and to disseminate such truthful Information 
through the agencies of the association, and further, that It should not be un- 
lawful to give the widest publicity to the business policy and purposes of all 
persons, firms or corporations doing an Interstate business? 

Heretofore when we have wanted to know the meaning of the law, we have 
been told that it is not the province of the Department of Justice to Interpret 
the law, or to give legal opinions, but to enforce the law. Uncertainty is the 
watchword. We have no desire to be lawbreakers, but we do desire and plead 
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for a law that at least our own lawyers can tell us what It means. It were 
better that we should be disbanded altogether than to be subjected to suspicion 
by the public and possible prdsecutions by the Government at all times. 

SPECIAL COMMISSION SUGGESTED. 

We have already seen a change in the attitude of ouir great transportation 
companies brought about through the supervision by the Interstate Commerce 
Commission. The day of rebate and discriminations in favor of special in- 
terests and favored commercial centers has passed. Secrecy has ever been 
the cloak under which big business wori^s oppression. The Interstate Com- 
merce Commission has l^een the medium through which abuses in one branch 
of our commercial life have been corrected, and the great agency in this 
direction has been publicity. I am here as a representative of the small 
merchants of this great Nation. We ask that the antitrust law be amended 
and among other things, it be provided that a commission be created and this 
to the end that the small business Interests as well as the great business 
interests of the country be conducted open and above board. If something 
of this character is accomplished at this session of Congress, then indeed may 
your own hope find realization as you express it in the " New Freedom." 
I refer to that paragraph wherein you say : 

" In all that I may have to do in public affairs in the United States, I am 
going to think of towns such as I have seen in Indiana, towns of the old 
American pattern, that own and operate their own industries, hopefully and 
happily. My thought is going to be bent upon the multiplication of towns of 
that kind and the prevention of the concentration of industry." 

Mr. President, your vision will not find fulfillment unless unrestricted 
publicity as to practices and policies be given to all branches of industrial 
activity. In closing, permit me to state that this is the first time in the history 
of the country when the small merchant class has come directly to the Presi- 
dent and discussed its needs. On behalf of this class, and indeed the rural 
life that the country merchant typifies, I thank you for this privilege and 
this opportunity. 

Mr. MooREHEAD. President Wilson, in his book on the New Free- 
dom — ^Ipresume you have read that / 

The Chairman. I have. 

Mr. MooREHEAD. He sets forth our case much more fully than I 
could hope to, and he speaks of the strength and the power and the 
wealth of this Nation being in the country rather than in the cities. 

The Chairman. Mr. Moorehead, this is what the committee de- 
sires : We are attempting to frame legislation 

Mr. Moorehead (interposing). Yes, sir. 

The Chairman. We would like to know what is wrong about the 

E resent antitrust law of which you complain, and we would like to 
now what you suggest as a remedy. 

Mr. Moorehead. The present antitrust law can not be violated, as 
we look at it, by a great aggregation of capital ; for instance, a great 
mail-order house or a great manufacturing institution acting alone. 
But they can, by their methods, absolutely destroy their small com- 
petitors, and the small competitors have no remedy. 

The Chairman. What are the methods of which you complain? 

Mr. Moorehead. One of the principal methods is the publication 
of misleading and untruthful advertising. 

Another is a discrimination in price, to an extent that the little 
man could not hope to meet the price of the large buyer. 

Now, we imderstand very well that there should be a discrimina- 
tion in price between the man who can buy large amounts of any 
item and the men who can not buy such large amounts, but that dif- 
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ference should not be so great as to amount to a profit or a total of 
the CTOss profit of the little man. 

The Chairman. Then you would think this committee ought 
to favor an amendment fixing the prices — the retail prices of com- 
modities? 

Mr. MooBEHEAD. No, sir; whei% I, lor instance, wilb Biy ooiQpeti- 
tors undertake to get together in an organization or an association 
to combat the methods of the mail-order houses, we can get into a 
conspiracy; but we may be fighting one man, for instance, and he 
can not get into a conspiracy ; he can not vicdate the law, but he can 
say to us, "If you interfere with my business and my methods of 
business I will hold you responsible under the Sherman antitrust 
law " ; and our hands are tied. We can not even tell the truth. 

The Chairman. Then, what legislation do you desire? 

Mr. MooREHEAD. We would like to see honesty in advertising. We 
would like to see — ^I understand from the public prints that it has 
been proposed in your committee that it be made a specific violation 
of the Sherman law to give any information, however truthful it 
may be, about anybody else's business, to make that unlawful. We 
believe that publicity would cure more ills and do more to help the 
little man fight his battles than any other one thing that could hap- 
pen. We believe that secrecy is what big business wants to hi^ve^ 

1 have no doubt that you will be asked not to make any reference (h* 
reccmmiend action looking to the exposure or making public of the 
business acts of a larger competitor by the small competitor, but you 
will be asked to make such a thing illegal. 

Gentlemen, I trust that you wifl not finally permit such a thing tO' 
he put over on the little business man of this country. I have tried 
to set forth in this argument which I presented to Presidezxt Wilson 
and which has been incorporated in the record of this bearing just 
what the little man means to the country and just what the siiutll 
towns of this country mean to it — mosi of you gentlemen live in apaall 
communities-rand just what economic, social, and political problems^ 
we are finding in this concentration of business and population in the 
great cities. 

Mr. Carlin. Have you read the bills which have been prepared and 
which are before this committee ? 

Mr. MooREHKAD. I read them only about an hour aga 

Mr. Carlin. Do you not think that section 10 of bUl No. 1 would 
give you some relief? 

Mr. MooREHBAD. I am not prepared to say. 

Mr. Carlin. I will read the language of that section to you : 

That It shall be deemed an attempt to monopolize trade or comameree amoncr 
the several States or with foreign nations or a part thereof for any persoQSr 
in interstate or foreign commerce to make a sale of good^ wares, or mer- 
chandise, or fix a price charged therefor or discount fropa or rebate upon such 
price, on the condition or understanding that the purchaser thereof shall not 
deal in goods, wares, or merchandise of a competitor or competitors of the seller. 

Mr. MooREHEAD. I am not up on forms of law. I do not know 
whether that would cover the case or not. 

Mr. Carlin. The intention is to liberate the retailer and give him 
a right to sell anybody's goods he wants to sell and to prevent a con- 
tract which would require him to sell exclusively a particular line of 
goods. 
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Mr. MoQBfeiHEAD. That may be the difficulty of some lines of rettii- 
ing, but that is only incidental to the, great problem. 

The business that is big enou]^, tne aggregation of capital thut is 
big enough to aav to the manufacturer : "You sell us your product at 
siRh a ptice. If yon do not do it, we will manufacture tiiat product 
ourselves." That is the main thing. And what is the result? 

Mr. Oaej-in. You do iK)t oatdi the idea of this section. The idea 
is tioiat the manufacturer shall not say to any one man that he shall 
sell the particular line of goods of that particular manufacturer 
exduSively. It liberates the retailer. It liberates the retailer from 
that situation and allows him to buy goods of anybody he wants to 
and sell them in his store. 

Mr. MooR^nsBAD. I tiiink tliat may be all right, but where that 
might be relevant to erne case, there would be hundreds of cases that 
would not be on that line. 

Mr. Carlin. I am calling your attenti(m to that one thing now, 
and ask yon whether you do not think that would be helpful ? 

Mr. MooREHEAD. I scc uo objection to it now. 

That is not to be compared to the big question. Here is the 

Sroposition: As I started to ^y, thfe manufacturer may be intitni- 
mted to sell his goods to a large distributor bj7 having it said to 
him, " Y^u must sell us these goods at such a price, or we will mahe 
them ourselves." What is the result? The big buyer gets the goods 
at cost, and that gives him a tremendous advantage over the little 
fellow. 

Mr. Carlin. We have attempted to reach that condition in a differ- 
ent ^fectioti. 

Mr, MooitEtiSAD. I hope you will. 

Mr. Carlin. I will read you that section : 

That it shall be deemed an attempt to tnonopolize trade or commerce among 
the several States or with foreign nations or a part thereof lor any person 
in interstate or foreign commerce to discriminate in price between different 
purchasers of commodities in the same or different sections or communities 
with the purpose or intent to thereby injure or destroy a competitor either o!f 
such purchasers or of the seller. 

Mr. MooREHEAD. You would have to prove he was attempting to 
destroy the competitor. 

Mr. Carlin. Or to injure him. 

Mr. MooREHEAD. Or to injure him. It would be a very difficult 
matter for me, as a little retailer, to do that. 

In the first place, I would not have the monev or possibly be in a 

Sosition to gather the evidence to prove that the man had actually 
one that intentionally. The fact that I would have the right to 
say to a hundred or a thousand men dealers in my line of business that 
such and such a manufacturer or mail-order house has done this 
thing, knowing it to be the truth, would help to correct a condition 
of that kind a great deal easier than a lawsuit. 

Mr. Nelson. You desire permission to organize rather than to 
bring about the dissolution oi the other fellow ? 

Mr. MooREHEAD. We do not want to dissolve anybody. We under- 
stand fully that everybody has a right to sell goods. We have never 
denied, and do not deny, the right of the manufacturer to sell to the 
consumer, if he wants to, or to sell to a mail-order house at a price 
less than he sells to me, if he wants to, but when I have certain 
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information, and know that it is true, and disseminate it to my fellow 
merchants, I am subject to the Sherman law. 

Mr. Nelson. You want to be relieved from that? 

Mr. MooREHEAD. I Want to be relieved from that, especially when 
I know I am telling the truth. If I did not tell the truth, he would 
have action against me for libel, but when I am telling the truth, 
I do not believe the Sherman law should say you are violating the 
law, when the big fellow can not violate it, claiming he is doing it 
by himself. 

The Chairman. What specific right or privilege do you want con- 
ferred upon the retailer? 

Mr. MooREHEAD. The right to give publicity. 

The Chairman. What do you mean oy that, and how? 

Mr. MooREHEAD. Through organizations or personally; in any 
way, by publication or by letter. 

The Chairman. Giving publicity to what? ^ 

Mr. MooREHEAD. To any act of any competitor that tends to in- 
jure me in my business. 

The Chairman. Can you not do that now ? 

Mr. MooREHEAD. No, sir ; that is exactly the proposition. 

The Chaikman. Why can you not, in your own individual capac- 
ity, put your own advertisement out, contradicting the advertisement 
of which you complain, if the other advertisement is not true? 

Mr. MooREHEAD. I could do that in a county paper, but I would 
not have money enough to spend for advertising against his millions; 
I could not combat that. 

The Chairman. I am trying to get at what particular thing you 
complain of, or what you want done; what particular remedy you 
desire. 

Mr. MooREHEAD. Give us the right to disseminate the truth. 

The Chairman. You have that right now. 

Mr. MooREHEAD. As an individual I might, but with a dozen, a 
hundred, or a thousand, in my line of business, I would not have 
that right. 

The Chairman. The dissemination of the truth is in no wise a 
restraint of trade. 

Mr. Moorehead. I quite agree with you. 

The Chairman. Nor a monopoly. 

Mr. Moorehead. I quite agree with you on that, but that is the 
contention of the Government in a case that is in the courts, that we 
are in restraint of trade, even though it may be the truth. 

Mr. Flood. Is there a case of that kind? 

Mr. Moorehead. Yes, sir. 

Mr. Flood. Against your association? 

Mr. Moorehead. Against an association in which I am interested. 

The Chairman. What is the case? 

Mr. Moorehead. You gentlemen are all familiar with the fact that 
the Bureau of Corporations has for a long time been investigating^ 
all kinds of associations. They have been m the offices of every line 
of business in this country, and they have had access to all the papers 
of the different organizations, so far as I know. They have seen 
fit to bring to a head what they term a violation of the antitrust law 
against the retail lumber associations, which has culminated in an 
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indictment against the secretaries of those associations, the with- 
drawal of which indictment was one pf the last acts of Mr. Wicker- 
sham, for the simple reason, I have no doubt and nobody who is 
interested in the matter has any doubt whatever but what those in- 
dictments were procured by our competitors, or largely by our com- 
petitors. 

There is a civil suit instituted in place of a criminal suit now pend- 
ing against one of the retail lumber associations of the country, in 
which every retail organization of this country of every kind is in- 
terested, in which the issue is the right of an organization to dissemi- 
nate information, however true it may be, as being in restraint of 
trade under the Sherman law. 

Mr. VousTEAD. Was not that information as to the fixing of prices? 

Mr. MooREHEAD. No, sir. Nowhere within the last six years, so 
far as I know, has any member or any agent of the Bureau of Cor- 
porations found, in any retail association of any kind, in anything 
that has been made public, so far as I know, any attempt to fix the 
price of any commodity whatever. 

Mr. Volstead. vNot to fix the price of lumber ? 

Mr. MooRHEAD. No, sir ; never. I can say it never was done in that 
line of business or in any other line of business. 

Mr. Floyd. You say suits have been brought? 

Mr. MooREHEAD. Ycs, sir. 

Mr. Floyd. And indictments were had, in one instance, which were 
dismissed? 

Mr. MooREHEAD. Ycs, sir. 

Mr. Floyd. Have any suits been instituted, any prosecutions been 
had or indictments been brought, where any court has held that to 
disseminate truthful information at the instance of an organization 
is against the Sherman law? If it was false, of course, I concede 
that ought to have been done. 

Mr. Moorhead. As far as I know that has not been shown. 

Mr. Barry. I think there was one case. 

Mr. Floyd. In what case? 

Mr. Barry. The case known in the trade press as the Eastern case, 
which was decided adversely to the lumber men by the lower courts, 
and which is now before the Supreme Court. 

Mr. Floyd. Where did that case originate? 

Mr. Barry. In New York City. 

Mr. Volstead. What is the accusation in that case? 

Mr. Barry. The accusation was that they maintained a black list. 
I know nothing about the details of that case, and am not represent- 
ing anybody interested in it. 

Mr. Volstead. Some years ago when this case was started, I re- 
member the lumbermen complained that the prices were being fixed, 
and I am very much surprised — of course, this relates only to my 
section of the country — ^that there was any dispute about that, or 
any denial that it was the contention of the Government that they 
were fixing prices and distributing through the mail regularly the 
various figures as agreed on. 

Mr. MooREHEAD. I havc no question but that you have had that 
impression. 

Mr. Volstead. There is no question but that the lumbermen had 
that impression ; whether or not it was true I do not know. 
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Mr. MooREHEAD. I think the Government officials when they 
started into the case had that impression, but they have never found 
anyone to indict. 

Mr. Volstead (interposing). Were not the indictments brou^t 
upon that kind of charges? 

Mr. MooREHEAD. I do not so imderstand. I think the indictments 
were brought out of a mere feeling that would be brought out in 
such a fight ; it was done, I think, to get back at their competitors ; 
and I think when the Attorney General saw that he dismissed the 
matter. 

Mr. Volstead. The newspapers in my part of the country mvtst 
have been misinformed. 

Mr. MooREHEAD. I kuow the newspapers all over the country have 
the same impression, that I am in cahoots not only with my local com- 
petitors, but with my competitors all around me, although the fttct 
exists that I have nqt been on good terms with my local competitors 
in seven years. 

Mr. Danforth. Can you not give us an illustration of the kind 
of truthful information which you want to have the right to publish, 
but which you can not, as you claim, now publish ? Give us a con- 
crete illustration. 

Mr. MooREHEAD. I wiU be very glad to do so. 

There has existed since the Civil War a large sash and door factory 
at Davenport, Iowa, a jobbing house known as U. N. Roberts & Co. 
Some 8 or 10 years ago that business passed to the younger genera- 
tion of the family who own the original business. 

They conceived the idea that they would operate a mail-order 
house, selling direct to the consumer out of the office through which 
they were selling to the retail merchant, and they established such 
an organization. 

In order to get a name under which they could operate in the sufflife 
office, they took the middle names of the young men who were going 
to operate the mail-order house and gave it the name of Gordon, 
Van Tyne & Co., out of the middle names of the firm that owned the 
Roberts Co. They were operating a business, selling to the retailers 
throughout the country, and the jobbers, and from the same office 
selling to the consumer under the name of Gordon, Van Tyne & Co., 
using such advertising matter as this : " We own our own timberlands; 
we manufacture our logs into lumber ; we make the lumber into doors 
and windows; and we sell direct to the man who uses them "; and in 
the case I referred to awhile ago, in which the proprietors of this 
same organization gave the principal information against the lumber 
association, he testified : 

It Is true you own the largest mill in the world? — One of the largest. 

Your catalogue says the largest; is that true? — One of the largest. 

You say you own timberlands; is that true? — ^As Individuals, we own soBie 
timberlands. 

How much ; 1 acre, 2 acres, or thousands of acres? — I do not know exactly. 

As vice president of the Gordon, Van Tyne Co., you say you do not know 
how many acres you own? How many acres do you think?— Over 10,000, but 
they have never been logged. 

There is an advertisement which says they own their own timber- 
lands, they saw their own timber, but this man testifies under oath 
that the timberlands they own in the family have never been logged. 
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Mr. Floyd. If. you published that fact to the world, would it be 
in violation to the Sherman law ? 

Mr. MooREHEAD. I have no doubt in saying to the gentleman that 
this firm was responsible for that indictment against the lumber 
secretaries, and also the civil suit which has been Drought. We ate 
up against it. 

Mr. McGiLLrouDDY. What part of the Sherman law is that a Viola- 
tion of? 

Mr. MooREHBAD. I am not able to tell you, because the question has 
not been decided. 

Mr. Floyd. Is it not a fact that you are asking for legislation 
before the question has really been adjudicated? lou say the in- 
dictments were dismissed ? 

Mr. MooREHEAD. The civil suit is pending. 

Mr. Floyd. It is before the Supreme Court ? 

Mr. MooREHEAD. There is one suit known as the Ea^ern suit, ill 
which there are other interests involved. 

Mr. Floyd- I can conceive that if in publishing this information 
you could instruct the members of your organization throughout the 
country not to deal with these people and attempt to create a boycott 
you might come within the provisions of the law, but it is inconceiv- 
able to me that upon the straight proposition that you tell the truth 
about another man's business, you would come within the putview 
of the Sherman Act. 

Mr. MooRBHUAD. You ate right at the point for which we are ooii- 
tending. That is, that all we want is the fight to tell the trutii* We 
do not desire to keep a black list. 

Here is the proposition. Dun or Bradstreet can report me for 
not paying a debt, for being slow pay, or being in trouble Ivith Iny 
wife, and things of that kind that would absolutely ruin my credit* 
But when I come back and attempt to speak the truth about a matter 
of this kind I am confronted with the SherJnan law, and I can liot 
fight it by myself ; I can not afford to. 

Mr. Floyd. I want to repeat what I have said, that you have cit^d 
no case in which the court has held that fact to be a violation of the 
Sherman law. 

Mr. MooREHEAD. No, sir. 

Mr. FloyI). You have stated that some of your competitors — that 
you believe that one of the suits which has been brought was in- 
spired by some of your competitors who tried to bring that within 
the provisions of the Shermaft law. 

Mr. MooREHEAD. That is the way it looks to us. 

Mr. Barry. We were distributing that information, and the Gov- 
ernment held against us on the ground that it was conspiracy in re- 
straint of trade. These are the words of McCutcheon, and he brought 
the information, and I am one of the fellows in it. We distributed 
that information, and the case is now pending before the Govern- 
ment claiming that we violated the Sharman law in so doing. We 
distributed the information through the association. 

Mr. Floyd. Has any court decided that case, any Federal court, or 
is it simply stated 

Mr. Barry. Only in so far as the Eastern case, so called, involve 
the same question. That has been passed upon by the Federjtl court 
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and is now up into the Supreme Court of the United States on 
appeal. This other case is held up pending the rendering of a deci- 
sion in the Eastern case. 

Mr. Floyd. I understand that in the Eastern case there were other 
questions involved. 

Mr. MooREHEAD. I presume there are; I do not think there is any 
question about that, but we are not representing them. 

Mr. Barry. We have spent $100,000 now. 

Mr. Floyd. I can see the necessity of a remedy if the courts should 
take the view of the complainants. But until the courts have taken 
that view and held that view of the law it would seem to me that 
any action on our part to remedy a condition which, to my mind, 
does not exist would be premature. 

Mr. MooREHEAD. OuT reasou for being here is that you are going 
to make amendments to this law, they are going to be the law of 
the land until the court says they are not the law, and that is the 
reason we are here. If it is premature, it is because we believe this 
is our only chance to get in. 

Mr. Floyd. We are glad to have you here and to have your views, 
but what I suggested was that so far as the matter of these cases is 
concerned they have not yet been finally decided, but that does not 
detract from the value of your information. We want every phase 
of information we can get. 

Mr. MooREHEAD. We are here because we were advised to come at 
this time, and we thought the amendments were going in and that 
they were going to be made, regardless of the decision of this or any 
other case. 

I presume if you would make plain a new law it would even super- 
sede a decision of the Supreme Court that might be rendered on a 
case begun five years ago. 

Mr. BoLMAN. Until this question is brought to an issue, the com- 
mittee will hardly see the necessity and wisdom of changing it imtil 
it is demonstrated that the Sherman law does actually prevent the 
dissemination of that information. 

You can probably easily conceive of an instance where that might 
work a terrible hardship for a long time, through its lack of direct- 
ness, even though the issue has not been brought to a conclusion. 

That is illustrated in this case, this case against the lumber asso- 
ciations of the West. 

Now, as a matter of fact, that was brought three years ago. In 
other words, three years ago we were brought face to face with the 
possibility that we were violators of the law and we were warned, 
and are warned by the prosecuting attorneys, that the dissemination 
of that information is in violation of the law, and that we are liable to 
prosecution, and in this instance that contention is made. 

Now, being face to face with that situation, we would have no 
safety in going ahead and doing what we might construe was within 
the law, when, at the same time, we would realize that the court might 
take the opposite view, and, lor telling the truth, we would be in 
the meshes of the law. 

It seems to me we are entitled to the elimination of confusion, and 
that is one thing that I think we might properlj plead for at this 
time, that there be a definition as to what constitues a violation of 
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this law. Our hands are tied, and out in Chicago now the prosecut- 
ing attorney has this very matter. We are pleading for a conclusion 
of that case, so that it may be determined by the courts whether we 
are violating the law. The oflHicials of the Government in Chicago 
are sitting down and simply saying that some of the issues involved 
in that case are involved in the eastern case, and that they are not 
going any further against us until they see whether the final decision 
of the Supreme Court clarifies the issues on which we have made our 
case. If it does, and it is decided against thjB Government, we will 
drop the case against you, they say ; if it is not, we will go on with 
the case. 

On the other hand, we can never know until this certain case is 
concluded, and we will not then know whether we are violators; 
we will only know whetherthe Government elects to continue the 
prosecution of these cases. It is easy to conceive that the volume 
of business in the courts may be the reason for tying this case lip 
for two or three years more. 

Mr. Nelson. Is this the only thing they are complaining of? 

Mr. BoLMAN. That is the only thing, I think. 

Mr. Nelson. Not that you are getting together as an association 
and conferring, with respect to territory, and so forth ? 

Mr. BoLMAN. Absolutely not. I will tell you the origin of that 
case. That case was founded on the organization of the Secretaries' 
Bureau in the West. That was a bureau of the secretaries of the 
various trade associations which could disseminate among the mem- 
bers such information, to be specific, as, for instance, that Jones, a 
lumberman in the South was selling to Sears, Roebuck & Co. If 
that information was furnished to the various members of that or- 
ganization, the dissemination of that information, according to the 
oflHicials of the Government, constitutes a restraint of trade, even 
though it might be truthful information. 

For instance, I am in the lumber business at Leavenworth, Kans. 
Of course, you know, if I learn that the Jones Lumber Co., for in- 
stance, are selling to Sears, Roebuck & Co., or any other factories, 
and they are shipping to my customers, and at the same time attempt-^ 
ing to sell to me, in other words, being in my service and at the same 
time being my competitor, the minute I hand that information in to 
a secretary, or he hands it to me, we are forming a combination in 
restraint of trade, according to the construction of the Government 
oflScers. 

The law permits me to act on that information, but it is impossible 
for me to secure it. I am a local man in a local community. The 
minute I employ other counsel, other associations' counsel, in the 
shape of a secretary to gather that information, and keep it on the 
association's files, so that he might hand it to me voluntarily, that 
association is a combination in restraint of trade, according to the 
construction of the Government. 

Mr. VotSTEAD. I presume this is the situation. The contention, 
of course, is that you are preventing, for instance, this concern in 
Iowa from selling to other members of your association by adver- 
tising it as unfair in competition? 

Mr. BoLMAN. Yes. 
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Mr. Volstead. What you want, then, is practically what the labor 
men want. You want to be able to say that certain persons shall not 
sell to the consumers? 

Mr. BoLMAN. No; wt do not want to publish an unfair list. We 
want simply the ability to publish that information. So far as that 
contention is concerned, I have been a member of associations for seven 
years, and member of the Southwestern Lumber Dealers* Associa- 
tion. That is only one of the associations. I have been a director 
for several years. I have never heard during my membership or 
during my directorship any discussion of the question of division 
of territory or the setting oi prices or of a boycott. 

Mr. Volstead. The proposition is to bcycott anyone who sells 
directly to the consumers ? 

Mr. BoLMAN. No, sir; I think the association would not object 
if the law specifically prevents any attempt at a bojrcott or combma- 
iion. If I, for instance, know that the man from whom I am buy- 
ing lumber is trying underhandedly to take my customers away, 
and at the same time he comes and on the quiet attempts to take a 
customer away from me when he is selling me goods, I do not need 
any association or boycott to keep me from buying from him. 

Mr. Nelsok. Would not what you want result in this — and, of 
course, I am looking after the interest of the consumer, too — ^what 
you wish is to have certain information and the right to disseminate 
information that will make it impossible for a jobber or wholesaler 
to sell the consumer, and the consumer would have to buy from 
the retailer, or else the wholesaler would be punished by your with- 
drawal of patronage. 

Mr. BoLMAN. By my individually withdrawing it? 

Mr. Nelson. Individually. 

Mr. BoLMAN. Certainly. 

Mr. Nelson. That would result in every retailer knowing what is 
being done so that he can withdraw his patronage from the whole- 
saler who is selling direct to the consumers ? 

Mr. BoLMAN. That would be within the choice of the retailer. 

Mr. MooRBHEAD. Every item of consumption in the cmmtry is in 
competition. We are in competition in every way ever^r day. There 
is practically not a single thing that is not in competition. 

Mr. Nelson. With the present status of combinations in the coun- 
try, unless you are permitted, as retail merchants, to combine to 
meet the larger units of capital you must quit your business? 

Mr. MooREHEAD. I think we are quitting very rapidly. Several 
thousand towns in nine States have lost population, and the mier- 
chants are a discouraged set of men. 

President Wilson ha« seen that proposition, and has seen that the 
towns are going down hill, and that the little men are discouraged. 
We are not asking anything in order to put the other fellow out of 
business. We just want a chance to fight for our life. That is all 
we want. We can not fight with our hands tied, because the other 
fellow can not violate the law, and we do violate it, according to the 
construction of the Government, whenever we get together to fight 
our own battle. 

Mr. Nelson. I have always believed that jon gentlemen in local 
places, in cities, got together and agreed on prices of various articles, 
or that there was a sort of gentlemen's agreement of some kind. 
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Mr. MooREHEAD. Pcrhaps so. 

Mr. Nelson. You deny that there is anything like that in any 
part of this country. 

Mr. MooREHEAD. I deny that any association undertakes to do any- 
thing of that type. It may be done by an individual in a community, 
but the association has no knowledge of it, and does not encourage 
it in any way. I do say that, absolutely. 

Mr. Nelson. In the lumber business, in the Northwest ? 

Mr. MooREHEAD. I do say the association has never had anything 
to do with the fixing of prices or the controlling of territory. 

Mr. Nelson. But you do not deny that you will divert your 
patronage from the wholesaler who sells to a consumer? 

Mr. MooREHEAD. If I knew it. 

Mr. Volstead. Of course, we had the tariff fight in 1909, and we 
had a lot of those cards of the lumber associations sent to various sec- 
tions, all over the Northwest, with the same identical prices on all the 
cards, and those cards were scattered all over the western country. 

Mr. MooREHEAD. Those things did not originate in any retail asso- 
ciation. 

Mr. Volstead. They originated, I think, in St. Paul and Chicago. 
I think those were the places. I remember comparing two coming 
from different places. They were identical and they were sent all 
over the western country. 

Mr. MooREHEAD. Pcrnaps so, but that was not done by any asso- 
ciation or* organization. 

Mr. Volstead. It was done by some lumber association; I can not 
give you the name of it at the present moment. The cards purported 
to have come from the secretary of two different lumber associations 
with two different headquarters. 

Mr. MooREHEAD. I cau say that is not the case in the suit now 
pending, which is against the secretary of an association in that 
country, and that has never been the contention by the Government. 
Thev did not find that. They have never found anywhere anyone 
in the lumber associations; they have not found anyone in the hard- 
ware associations, or in any of the other associations; they have 
never found in those associations anywhere that at any time, any- 
where, any association has attempted to control the price of any- 
thing. Our whole method is to protect ourselves against the big 
fellow. 

Mr. Nelson. Let me ask you this question in regard to the matter 
of the technical operation of the business. How do you agree upon 
prices in a retail business? Is it by suggestion from the wholesaler 
that such and such an article ought to brmg such a price ? 

Mr. MooREHEAD. No, sir; never. 

Mr. Nelson. How do you fix your prices so that they are uniform 
in a city ? 

Mr. MOOREHEAD. I could not tell you how it is done. It is prob- 
ably done by the local people in a particular city ; it is not done out- 
side. 

Mr. Barry. I would like to ask if you know of any place where 
that is true ? 

Mr. Volstead. You can find plenty of that out in my country dur- 
ing the last year or two. 
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Mr. MooREHEAD. I know it is generally true that in any line' of 
business the retail merchants in any community are usually fighting 
like cats and dogs for all the business there is in a commimity — fight- 
ing among themselves. There may be cases where they may attempt 
to fix a price. That is one of the unfortunate things about a law of 
this kind, if they fix a price, and get only the cost, they are just as 
guilty as otherwise. 

Mr. Volstead. We have had large concerns that control the lumber 
yards from one end of the State to another. Take, for instance, in 
the State of North Dakota — I do not come from that State — ^but there 
are lumber yards there, running from one end to State to another, 
controlled by such concerns — not as warehouses — but there are others 
who control yards in that fashion. 

Now, of course, we have the warehouses. We have C. B. Walker, and 
we have Shevlin & Co., and, of course, thej practicallv control the 
lumber interests, and the Question of competition is absolutely outside 
of any consideration at all. 

Mr. MooREHEAD. I do not know anything about that situation ; but 
I am positive about this : That the retail association in that country, 
which covers that territory, has nothing to do with the conditions, 
and in manj cases the public has exaggerated ideas of the value of a 
retail association of any kind. If it were not for the insurance fea- 
ture of the Northwestern Lumbermen's Association, those very men 
would question whether they would pay $5 a year to stay in it 

Mr. Volstead. Those same men run the retail yards? 

Mr. MooREHEAD. They are saving hundreds of dollars by a mutual 
insurance proposition which is holding them together. That is the 
only thing that is holding the retail yards in that association, is the 
insurance feature. It saves us a great many thousands of dollars, 
and I know those men would not hang together if it were not for that. 

Only 60 per cent of the lumbermen in my State belong to that as- 
sociation. If the associations were worth only one-tenth of what 
the public believes they are, they could not afford to stay out for 
$500 a year. 

Mr. V OLSTEAD. What State do you come from ? 

Mr. MooREHEAD. I come from Missouri. It is true everywhere, 
however. 

Mr. Volstead. I am talking about the situation in Minnesota. 

Mr. MooREHEAD. If it were not for the insurance feature, I believe 
there would not be any association. 

Mr. Barry. It seems to me that there is just a little wrong im- 
pression being left here. 

I do not think this Judiciary Committee would be warranted in 
considering retailers, except as what affects us would affect the com- 
munity. That is the only reason for it. That proposition ought 
to be left clear in your mind. If the retailer can not have the trade 
of the consumer, he can not stay there. He will have to quit. If 
he quits, what is the effect on the community? He is quitting by the 
score. 

You centralize the distribution. You say the largest aggregation 
of capital in this country is devoted to the distribution of goods. 
You centralize it through the fellow you say we boycott. If a man 
slaps me in the face, I do not need an association to tell me to slap 
back. 
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Mr. Nelson. There is a very interesting condition of things going 
on in the coointry. I would like to inquire, inasmuch as you are one 
of the retailers of the country, where the excessive cost to the con- 
sumer comes in. For instance, in Minnesota, a Member of Congress 
from that State told me that some farmers sold their potatoes up 
there and sewed up the bags and inside the bags they said, "I get 
27 cents for a bushel of my potatoes. When you buy them, Mr. Con- 
sumer, please let me know what you pay," and they received letters 
back from Kansas and from other States, saying, " We paid $1.30," 
or something of that kind. Who makes the large part of the in- 
creased cost to the consumer, the retailer or the wholesaler or the 
transportation company? 

Mr. MoosEHEAD. I do not think the transportation companies get 
a very great amount of it, and I do not think the retailer does, lou 
can not put your finger on a retail merchant who has gotten rich, 
you can not find more than one in a thousand. If he gets an ex- 
orbitant price he is not helping his community. 

I know last year that some potatoes came to Kansas City, 40 car 
loads, and stood on the railroad tracks, and could not be sold at any 
price. I know a retail grocer in Kansas City said to his customers. 
"I would be glad to present you with a bushel of these potatoes," 
and he had bought them for 15 cents. But the papers in Kansas City 
did not give that merchant credit for helping^ out the consumer, and 
those potatoes rotted because there was no sale for them. I do not 
know who they belonged to ; if they belonged to the commission man 
he lost it. 

Mr. Peterson. Is it not a fact that your association, or some other 
association, issues a catalogue which simply states the price of all 
kinds and qualities of lumber, and that there is a discount and that the 
retailer understands that that is allowed on different kinds of lum- 
ber which are catalogued, and in that way the price is fixed, and the 
price is fixed to the consumer or the retailer ? 

Mr. Mookehead. Absolutely, a retailers' association has never done 
anything of that kind. 

Mr. Peterson. That is done, is it not? There is a catalogue of 
that kind? 

Mr. Moorehead. No, sir. The various manufacturers of lumber 
issue price lists. You probably would not understand why there 
would be a discount. Here might be a few items on the list, and that 
printed list might be printed for a month. If the price changed 
to-day, for instance, instead of getting out a new list, they will say 
it will be a dollar higher or lower, and it has nothing to do with the 
retailer's price to the consumer. It would be only the manufacturer 
quoting his cost price, whether he is a member of an organization or 
not. I want to disabuse your mind of that idea. 

Mr. Peterson. Your idea that the list is issued by the wholesaler 
and that the retailers' association has nothing to do with it? 

Mr. MooREHEAD. I say, absolutely nothing. 

Mr. Peterson. I wondered where that came from. 

Mr. Nelson. Do not those figures tend to fix a suggestive price, 
and the consumer naturally pays that price, but the retailer would 
get it at a lower price? 
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Mr. MooBEHEAD. That is what a retailer would have to pay foi* it. 
He would have to add his profit. It only indicates what tne stuff 
is worth to the retailer. 

Mr. Peterson. Does not the retailer take that list, which does not 
show any discounts, and show it to his customer, and say, " That is 
what I have to pay,^' when it is not, and he is deceived in that way by 
the circulars? 

Mr. MooREHEAD. There might be a discpimt from the price list 
and the retailer might tell an untruth about it. He could do that 
anyway, but it would be absolutely fatal in the lumber business. 
If I should write to a manufacturer for prices, it would take him 
half a day to quote me prices given on a price list. He would simply 
say, here is a price list, you may get the prices from that. But it 
would take him half a day to quote all the prices, if he did not have 
a price list. Every business is done in that way. They have price 
lists that.thev send out. It has absolutely nothing to do with the 
prices that the retailer makes to the consumer, or what the con- 
sumer has to pay ; absolutely nothing. 

I know you gentlemen down here in Congress have been possessed 
with these ideas about the lumber business and other lines of busi- 
ness. I know we are in the limelight, and I know why the Govern- 
ment brought the suit against the lumber people rather than against 
somebody else. It was because public opinion had been directed that 
way by this firm and others. We are trying to straighten ourselves 
out 

Mr. Peterson. I would like some one to give me the information 
as to how the prices are fixed. 

Mr. MooREHEAD. They are absolutely not fixed by the retailers to 
the consumer, except possibly where two or three retailers in a com- 
munity might fix the price, as far as this association is concerned. 
I want; to bring home to you a personal case in which a campaign of 
this kind has crippled me in my town and in my county. A banker 
in my town walked into my office a few weeks a^o. He said, " I have 
just written the largest draft I have ever written to be sent to a 
mail-order house." I said, "What did you write it for? " .He said, 
"For $1,140." I said, "Whom did you send it to?" He said, 
" Sears, Roebuck & Co." I said, " For whom did vou send it ? " He 
said, " That is none of your business." I said, "What did he buy 
it for?" 

But he would not give me any satisfaction. I do not think there 
is any farmer in that town or in that community who can build a 
house without my finding it out some day. That man had read the 
catalogues and had read about the propositions, and had probably 
heard some public man talking against the lumber business, and he 
had probably said to himself, " I am not going to give Moorehead 
a chance. I am going to send my order away," and he did. I 
would have been glad to have furnished him his lumber for $1,140, 
and I would have made more money out of it than the other fellow 
made out of it. 

That just shows how I have been injured in this way within the last 
30 days. And that is going on with every retail man, every retail 
merchant in the country. That man will not buy a dollar's worth 
at home because he has been educated to believe that the home man 
is a greater thief than the man away from home 
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Mr. Nelson (interposing) . Let me give you a concrete illustration : 
I^ my home city of Madison, Wis., could I, as a consumer, buy of a 
wholesaler there? 

Mr. Moos£:^£AD. I doubt if a wholesaler would sell to you. 

Mr. Nelson. Why not ? 

Mr. MooREHEAD. I might say a wholesaler in any line. 

Mr. Nel30N. Why should he not, if I want to buy a large bill of 
goods? 

Mr. MooREHBAD. Because he thinks there is some justice and there 
ought to be some ethics in business. If you wanted to buy bricks 

Mr. Nelson (interposing). You mean to say he would not want to 
offend the retailer? 

Mr. Moorehead. He has sold them to the retailer, and if he sells 
them to you, the retailer will lose out. It is his policy 

Mr. Nblson (interposing). Do you believe that the consumer 
should necessarily pay the money to the middleman? 

Mr. Moo9¥:h^ad. He does not have to. 

Mr. Nelson. This compels him to, in the case which I have cited, 
if he can not get it from the wholesaler. 

Mr. Moorehead. He can get any item vou might mention from a 
mail-order house, from any mail-order house in the country any- 
where. 

Mr. Nelsoi^. I know it is oppressive on the retailer, but we have 
got to look to the greatest good of the greatest number. 

Mr, MooTOHEAD. Yes, in that way; you want to look, it seems to 
me, to the community, necessarily, as the important thing. 

Mr. Nelson. The gist of your complaint is that you have not the 
right now to publish the fact that a person has sold to a consmner in 
your neighborhood? 

Mr. Moorehead. Yes, sir. I do not think we have it. That is the 
eontention of the Government. We are not going to violate the law. 

Mr. Pbtbrson. The Government contends that by doing that you 
restrain trade; that is the contention? 

Mr. MooKEHBAD. Yes, sir. 

Mr, Rbtbrson. In the way of a boycott upon the wholesaler ; that 
is the contention of the Government? It is the contention, is it not, 
that your association can combine for the purpose of restraining 
trade by advertising those that sell at retail, the mail-order houses; 
that is the Government's argument, is it not? 

Mr. Volstead. Of course, your objection is not to the sale by the 
mail-order houses. Your objection, I presume, is that the wholesale 
dealers selling lumber occasionally sell to the consumer instead of to 
the retailer, and it is that fact which you desire to publish to the 
other members of the association? 

Mr. Moorehead. There are plenty of people engaged in that busi- 
ness, altogether. 

Mr. Volstead. It would not be of any value whatever to publish the 
fact that Sears, Koebuck & Co. were selling lumber? 

Mr. Barry. Would it not be of value to us to know what our com- 
petition is? 

Mr. Moorehead. We are forced to do business without knowing what 
our competitors' methods are. We want to know. 

We do not want anything else. Have we any right to get that in- 
formation ? We are asking you to give us that right. 
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Mr. Barry. I took this matter from a paper at the hotel. Hete is 
a man who says that we want $3.50 for a sash. Our advertisement 
is running in a local paper, and we say we sell that for $1.75, and 
we pay the freight. Tnat is a case in point. This man says we want 
$3.50 for the sash. That is the kind of advertising there is all over 
the country. People do not come to us. 

Mr. MooKEHEAD. That advertisement will show that they will sell 
storm sash at that price, and people will not co to the local dealer. 

There were $276,000,000 worth of goods snipped from Chicago in 
the vear 1912. 

The Chairman. How are you going to compel a man to patronize 
you rather than somebody else? 

Mr. MooREHEAD. Wc do not ask that. 

The Chairman. That seems to be your complaint. 

Mr. MooREHEAD. We do ask that this man be not permitted to put 
forth untruthful matter. 

The Chairman. Do you want to stop a man advertising his goods 
and wares for sale? 

Mr. MooREHEAD. No,sir ; not that; but compel him to tell the truth 
about it. 

The Chairman. Then you want to censor that part of the press that 
relates to advertising? 

Mr. MooREHEAD. No, sir. There are a great many papers which 
are standing for just what we are asking for — ^honesty in advertising. 

The Chairman. Everybody stands lor that, I presume, and it is 
well enough to make a declaration, but to formulate some legislative 
proposition to meet the evil of which you complain, that is the diffi- 
culty. 

Mr. MooREHEAD. I Understand the difficulty thoroughly under 
which you labor. 

The Chairman. A magazine article, an essay, or a stump speech is 
one thing, but to write a legislative proposition to meet the conditions 
complained of is quite a different thing. 

Mr. Nelson. Tne difficulty arises in this, that you have to com- 
pete with a tremendous business which has great resources of capital, 
which is concentrated and which can buy very cheap, because it buys 
in large quantities and can sell cheap because it buys so much at one 
time. 

Mr. MooREHEAD. They could sell cheap. 

Mr. Nelson. They do sell as cheap? 

Mr. MooREHEAD. Somc things, j)ernaps. 

Mr. Nelson. You are disorganized, and one by one you can not 
compete with that competition? 

Mr. MooREHEAD. That is it exactly. 

Mr. Nelson. So that you have got to be either permitted to or- 
ganize to meet this power or we have got to dissolve that power ? 

Mr. MooREHEAD. You could not dissolve that power. We would 
not ask that. We understand the mail-order house is here to stay 
forever. We understand the parcel post has facilitated the business 
of the mail-order house. We have got to fight. We are up against 
severe competition. They do not have to combine in order to put us 
out of business. Not only that, it would not only be the matter of 
putting us out of business, but what about the communities where we 
are located ? 
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The Chairman. I sympathize with your efforts to have the people 
in the various communities patronize the dealers in those communi- 
ties. That is right and proper. The merchants there are their fel- 
low citizens, and they are the taxpayers and contribute everything 
that comes to good citizenship, to the benefit and upkeep of the com- 
munity. I quite sympathize with that. But how to keep the mail- 
order houses from . competing with the local merchants — I do not 
think you can do that. 

Mr. MooREHEAD. You can not do that. We welcome that competi- 
tion, but the thing we want is a chance to fight back, and we do not 
want our hands tied. 

The Chairman. How can you compel local people to buy from local 
merchants ? 

Mr. MooREHEAD. You can not do that. We do not want you to 
attempt to do that. 

The Chairman. That is what you seem to want; you want them 
to buy from you. 

Mr. Moorehead. We would like to be able to tell the truth about 
the methods of our competitors. That is all we want. 

Mr. Dak forth. Have you any suggestions to make in tlie way of 
lemslation ? 

Mr. Moorehead. We would like to have a law permitting us to 
do that. 

Mr. Danforth. Have you prepared a draft of a bill or a law which 
you think would fill the bill in your case? 

Mr. Moorehead. I have not prepared that. I am a retail mer- 
chant and not a lawyer, and would not know how to pjrepare that. • 

Mr. Danforth. I am asking you whether you have anything to 
suggest. 

Mr. Moorehead. Yes ; we have. 

Mr. Bolman. The law we have to suggest to you is the law that 
has been in operation in Canada for three years. Up there they 
adopted our Sherman law, thinking that we were all wise and had 
the right law. They found it did not suit their needs, and they 
adopted a law up there which is known as the trades combine act. 

The gist of that law Is this : It provides that if any six people in 
any community are of tiie opinion that a combine exists in any trade, 
they may make application to the judge, stating these facts over their 
signatures. It is then the duty of the judge to have a temporary 
hearing, and if, in his judgment, suflScient evidence has been adduced 
to warrant the hearing, the matter is referred to three men appointed 
by the minister of labor, and they constitute a board to hold that 
hearing. The facts are submitted. If those complained against are 
found to be doing what they should not do, the sentence is that they 
shall desist. If tney repeat the acts, they are then punished. 

That is a law that we ought to have in this country. Of course you 
know we could not operate the railroads in this country under the 
Sherman law. You know they had to be turned over to the Inter- 
state Commerce Commission. You know also that jrou pay exactly 
the same rate to go from Washington to any other point by whatever 
route you may go. If you want to go to San Francisco from Wash- 
ington, you pay the same rate, no matter what road you travel on. 
Why? They had to confer to make these rates; every one of them 
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had to be arranged in a conference. These rates are made by agree- 
ment specifically contrary to the Sherman law. 

What we have to suggest, prefacing my statement first with these 
remarks, that we hope to get through the proposed Interstate Trade 
Commission, which, I understand, is proposed to be organized along 
the lines of the Interstate Commerce Commission which has con- 
trol of the railroads, a law somewhat similar, only adapted to our 
institutions, a law somewhat similar to the Canadian law. We 
hope that will come about. We hope that the Congress of the United 
States will never take the position that it is a crime to make a profit, 
or that it is a crime to agree on a price if the price is reasonable, 
because prices for railroad fares are agreed upon absolutely, pub- 
licly and openly. Why should not a charge by a merchant be fixed 
in the same way? 

Mr. Volstead. Would you have that commission fix the price of 
your goods? 

Mr. Barby. Absolutely, no. No commission can fix that. 

Mr. Volstead. The Interstate Commerce Commission does that 
now as to railroad rates. 

Mr. Barry. They permit the railroad to charge a certain price, if 
that, in their judgment, is a reasonable price for the railroad to 
charge. If it is a reasonable price, they permit it. 

The Chairman. You would not have this trade commission fix a 
liiaximum price? 

Mr. Barry. No. 
- Mr. Nelson. The Interstate Commerce Commission says whether 
the rate proposed to be charged by the railroad is reasonabla 
* Mr. Barry. That is what we want this commission to do. 

'^r. Nelson. Is that not determining the price? 

Mr. Barry. Yes; but after a hearing. 

The Chairman. I have asked for a tentative proposition. 

Mr. Barry. This is what we propose as a tentative proposition : 

That nothing in the foregoing shall be held to Interfere with such cooperation 
by and among corporations, firms, or individuals as may be sanctioned by the 
Interstate Commerce Commission. 

The Chairman. What is the number of the bill to which you pro- 
pose that amendment? 

Mr. Barry. It is No. 2 ; I believe it has not been introduced. 

Mr. Floyd. You are reading something not in the bill, but some- 
thing which you propose. 

Mr. Barry. This is a definite proposition. I am offering you as 
a definite proposition that anything in this bill, or in any amend- 
ment, shall not apply to such cooperation by corporations, individ- 
uals, or firms, as may be sanctioned by tlie Interstate Commerce 
Commission, or by the Interstate Trades Commission — ^that is the 
commission which will have to do with us. 

Mr. Carlin. In other words, you want to give them the discre- 
tion. 

Mr. Barry. Just as the Interstate Commerce Commission has the 
discretion. It can not be done otherwise. If we think that an 
article is worth $1.25, and the Interstate Trade Commission finds 
that is a reasonable price and sanctions it, we will have their sanc- 
tion to that amount. That is one definite thing we would like to 
have from the hands of this committee. 
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The Chairman. That leaves in the hands of the commission the 
power to fix the price. 

Mr. BlRRY. In just so far as the Interstate Commerce Commission 
fixes the price, and no further. A price ought not to be regarded 
as a crime, a fair price. A fair rate on lumber from Kansas City 
to Chicago is not regarded as a crime. 

The Chairman. I am just saying that the power you propose to 
give this commission is the power to fix the price. We are not 
talking about what is a crime, but we are talking about the power 
of that body. 

Mr. Barry. I am asking that the trade commission shall have 
the same power as that which is now enjoyed by the Interstate Com- 
merce Commission. 

Mr. Peterson. That would be a maximum price. 

Mr. Barry, They can fix any price. 

Mr. Volstead. How do you imagine they are going to do that.? 

Mr. Barry. Thgr are not going to do that. 

Mr. Volstead, if they did not, why would not such an arrange- 
ment as that practically legalize all the monopolies you can imagine, 
because the commission would be absolutely helpless so far as the 
general bulk of articles are concerned throughout the country. It 
jseems to me it would wipe out the Sherman Act completely. 

Mr. Barry. It applies to all the abuses. You look in the Congres- 
sicmal Record on page 2598 in the sessions of 1888^ and then go on 
for the next two years, and you will find all kinds of discussion m 
regard to that matter, and I defy you to find a place where it says 
it is a jcrime for a man to get a profit The small man seems to be 
the octupus. It does not give us an equal opportunity. We ai?e 
standii^ for equal opportunity ; that is all. 

Mr. IFloyd. If 1 understand Mr. Morehead, his complaint is tli^ 
the mail-order house puts out false advertisements, exaggerating* 
the value of their goods, and if the retail dealers' association even 
publishes the truth about these houses they are now liable to be held 
under the terms of the Sherman Act. 

Mr. MooREHEAD. That is it, sir. 

Mr. Floyd. Now, I want to ask you this question. What remedy 
would the proposed legislation you suggest afford you over the mail- 
order houses? What would prevent the mail-order houses, after 
Jour local merchants had entered into an agreement as to price, 
rom underselling in tJiose communities and destroying your busi- 
ness^ as you say they do now ? 

Mr. MooREHEAD. They do not undersell us except (m some leader; 
but not on any item that the retail merchant has had equal opportu- 
nity to figure oiu We are complaining that we do not have an equal 
opportunity to figure on those* The merchant in your town, for 
instance, does not have an opportunity. 

Mr. Floyd. What is there in the existing law^ the present Sherman 
Act, to prevent you from fixing any kind of price you agree upon on 
any commodity yon sell ? 

Mr. MooREHKAD. Noue whatever. 

Mr. Floyd. Have you hot absolute freedom in the fixing of the 
price of your commodities, according to that law? 

Mr. MooREHEAD. With myself, but not with another man. 



Digitized by 



Google 



158 TRUST LEGISLATION. 

Mr. Floyd. When you go into a domain of entering into an agree- 
ment with the other man, have you not come within the purview of 
the Sherman Act? 

Mr. MooREHEAD. Yes, sir. 

Mr. Carlin. Providing it is interstate trade. 

Mr. Floyd. Yes; jjroviding it is interstate trade. 

Mr. Barry. Yes, sir; we do. 

Mr. Floyd. Do you object to the present Sherman law which pro- 
hibits monopoly? 

Mr. Barry. The issue is not there. The trouble is with the peoi)le 
who are selling goods by mail at high prices which they are advertis- 
ing at low prices, and if we attempted to get that information before 
the people we are held to be in violation of the Sherman law. 

Mr. Floyd. You are on another proposition. I am talking about 
your proposition to create a commission similar in fimctions to the 
Interstate Commerce Commission, which will declare what will be 
a reasonable price on industrial commodities just as the Interstate 
Commerce Commission declares what will be a reasonable rate to be 
charged by the railroads. How does that relieve in any way the 
difficulty and embarrassment arising out of the conditions described 
hj Mr. Moorehead? That does not seem to me to touch the propo- 
sition. After you had entered into your agreement, by permission 
of this commission, to fix a certain price on commodities, what would 
prevent the mail-order houses anywhere in the country from imder- 
selling you with a different price right in your own community? 

Mr. Barry. Nothing whatever, if that is the disposition about it. 
We want the opportunity to send out the information which we have 
in regard to that, and which we are prevented from sending out now. 

Mr. Floyd. That is a different proposition. If you amend the law 
so as to enable you to get the information without coming under the 
ban of the Sherman Act so that your association can go out over 
the country and get information — I mean true information — as to 
this man's commodities, the character of his goods, their real value, 
and any other truthful information, of course you do not insist upon 
the right to give out this information? 

Mr. Barry. Not at all. 

Mr. Floyd. And you would circulate that information among the 
members of your association, and if you are given that permission 
expressly by law, and you have the trade commission also created, 
which can say what will be a reasonable price and what shall be an 
unreasonable price, the commission you propose would not under- 
take to prevent a man from selling his goods at the lower price? 

Mr. Barry. Certainly not. 

Mr. Floyd. Then, after you obtained this information, and after 
you had gone to this commission and gotten it to say a certain price 
which you had agreed upon among yourselves was reasonable, and 
to sanction it, what method would you resort to to avoid the com- 
petition of the mail-order houses ? 

Mr. Barry. We do not care to prevent that at all. 

Mr. Floyd. Unless you have some means of averting that com- 
•petition — the destroying competition — after you have the competi- 
tion, what better attitude or condition would you be in than you 
are now ? 

Mr. Barry. We would have the right to confer under the law. 
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Mr. Floyb. The law gives you that. You can circulate the infor- 
mation. 

Mr. Babry. Not now. 

Mr. Floyd. I am assuming you have the law. How could you 
checkmate that competition? If you had the information, how do 
you propose to checkmate it by merely having a commission to sanc- 
tion certain prices among yourselves? 

Mr. Barry. Corporation does wonders, Judge. It passes laws 
in Congress. To cooperate is all we are asking for. Without co- 
operation we, as individuals, are simply chewed up by these large 
aggregations of capital. We may never sell at the price the com- 
mission says we may. We will always beat the price the mail-order 
house puts down. We simply want the chance to get the informa- 
tion ; that is all. 

Mr. Carlin. To boil this matter down, as I imderstand your 
proposition, you think -it ought to be unlawful for big business to 
combine, but you think it ought to be made expressly lawful for 
little business to combine. 

Mr. Barry. We do not want to combine. 

Mr. Carlin. You do not want to combine? 

Mr. Barry. No, sir. 

Mr. Carlin. Is not the cooperation you speak of a combination? 

Mr. Barry. No, sir. 

Mr. Carlin. Wnat is it, then? 

Mr. Barry. It is an exchange of information ; it is the dissemina- 
tion of information. Now, we are forced to act in the dark. ' 

Mr. Carlin. But you want to act in combination? 

Mr. Barry. No ; we do not. The conditions — for instance, in Mr. 
Moorehead's territory, may be radically different from the condi- 
tions in my Territory. We want to be able to know who our com- 
petitors are, what they are doing, and how they are doing it. It is 
now in the compilation which the committee has made, and which 
is now in the hands of the members of the committee. 

Mr. Volstead. I do not see anything in it that would justify any 
such claim for it which was made. There is nothing in here that 
would authorize such commission to in any way absolve anybody 
from any violation of the general principles of the Canadian law, 
which is the same practical!.^ as the Sherman antitrust law. It is 
simply a method of investigating the facts and certifying them to the 
court, so that the court may pass judgment upon them. 

Mr. Barry. It really puts that in each individual district of the 
country. A man who talks about your being a trust and having 
your prices all fixed in combination is given an opportunity to put 
his name to that piece of paper and have it determmed in the local 
community. 

Mr. Volstead. It is determined by a court. 

Mr. Barry. No; first by a commission of six. 

Mr. Volstead. They find the facts and they submit them to the 
court. But that is not material. 

Mr. Barry. That is the law we would be glad to have. It does 
not authorize the fixing of prices, but it sanctions the cooperation 
that may be undertaken by the people in the local town, if the com- 
mission finds they are reasonable. Suppose there are 20 men 
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Mr* Volstead (interposing). They use the word "undue" and'dur 
Supreme Court has now used the word " reasonable," which woulcl^ 
no doubt, mean the saiue thing. 

Mr. Barry. If they find that they have not been doing anything 
wrong, that is the end of the case. We are ready to go oef ore any 
commission at any time and ^tablish a right to do that. 

Mr. Volstead. That is the way our courts do. 

Mr. Barry. If that is the case, gentlemen, why not give us that? 
If that is simply a repetition of tne Sherman law, why not, as an 
entity of our citizenship doing much for the building up of thi*: 
country, if that is the case, why not give it to us? 

The Chairman. Under the order of the House, bills relating to 
the trades commission have been referred to the Committee on Inter- 
state and Foreign Commerce, and doubtless you can bring this matter 
up before them when you appear before that committee to-morroW. 

Mr. Bahry- Would you suggest that ? 

The Chairman* I do not suggest that. I just say perhaps you 
can do that. We would be very glad to draw any legislation Jiere 
that would help the small merchant. 

Mr. Barry. Not so much the small merchant as the communiti^. 

The Chairman. I may not make myself wholly intelligible, but :f 
you will give me a little time I will undertake to tell you what is in 
my mind. 

We sympathize with your efforts, and I was referring more to Mr. 
Moorehead's line of discussion than to thid. He wants the «nall man 
to have a fair showing. How ate vou going to do that? How ar^ 
you going to make the local people buy from the local merchant, 
rather than send their money to a mail-order house? How can you 
do that by legislation? 

Mr. Barry. You can not. All you can do is to prevent false state- 
ments being made. ^ 

Mr. Carlin. There is a statute against that now. 

Mr. Barry. Gentlemen, if you pick up any magazine you will see 
that advertising where they say " We will save you 50 per cent over 
your local dealer's price." You can read that in almost any maga- 
zine. Take the case of the company which manufactures a house 
called the Aladdin House, made by the Northwestern Construction 
Co. In all their advertisements they say they save so much over the 
local dealer, and they say they have mills in Oregon, and States like 
that. I got a report from Dun's on that company. It showed that 
$40,000 of the assets of that company were in patents and the re- 
maining $15,000 were in various odds and ends, anything but liquid 
assets. And yet they are selling Aladdin houses and they say they 
will save you so much and ship them direct from their own mills. 

The Chairman. How would you prevent those people from thus 
offering their goods and wares? 

Mr. Barry. That is what we are asking for; how it might be 
framed up, how it might correspond with the other statutes I do not 
know. 

The Chairman. You would have to have some bureau to which the 
advertisement would have to be submitted and have it censored that 
way. 

Mr. Barry. There would certainly have to be some tribunal to 
pass on that. 
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The Chairman. How can you make such a thing practical? 
Mr. Barry. I should think a United States court should get at all 
the facts through a grand jury just as they could do in the case of a 
crime. 

The Chairman. Are you going to make it a crime for a man to 
advertise his goods decently, to say he is selling his goods lower than 
the local merchants, is that what you want? 

Mr. MooREHEAD. If he misleac^ them I do not see why, just as if 
you were to pass a counterfeit to-morrow. 

The Chairman. You want a statute saying these people must stop 
selling goods cheaper than a local merchant? 
Mr. MOOREHEAD. Oh, no. 

Mr. Carijn. There is a criminal statute in existence that provides 
that where the mails are used for fraudulent purposes, that shall be 
a crime. The illustration you give is clearly an illustration of the 
use of the mails for fraudulent purposes, and an indictment can be 
had in any community to reach that very trouble. It seems to me 
that the trouble is not that we should have new laws, but invoke the 
laws already in existence. 

Mr. MooREHEAD. It looks that way, as being illegal, but nobody has 
undertaken to enforce a law of that kind. 

Mr. Carlin. You can go further and you can apply to the Post- 
master General for a fraud order, and he has the power to issue such 
an order, excluding those dealers from the mail, and he does things 
of that sort now. 

Mr. BoLMAN. Does that law applj^ to merchandise advertising? 
It prevents the promoter from pamting his scheme in the flowery 
language that so many of them use, but that law, I think, does not 
apply to merchandise in any way. It is not applicable there. Why 
it is not so I have not a mind legal enough to say. 
Mr. Carlin. What business are you in ? 

Mr. BoLMAN. I am in the lumber business at Leavenworth, Kans. 
I have purely a local business and do not manufacture — I simply 
buy lumber by the carload and sell it at retail. 
JSilr. Carlin. How many lumber dealers are there in your town ? 
Mr. Bolman. Three. 

Mr. Carlin. And you want the right to combine with the other 
. two, as I understand it? 

Mr. Bolman. That is Mr. Barry's proposition ; yes, sir. 
Mr. Carlin. Now, then, do you mean when you combine that you 
want the right not only to combine but to agree with the other two 
as to what price the joint commodities shall be sold ? 

Mr. Bolman. Always with the remedy open to the people, pro- 
vided for in the appointment of a local commission. Instead of com- 
pelling the people to come to Washington to seek that redress, or to 
go to the United States prosecuting attorney arid get him to bring 
an action, they can apply to their local judge and get an investiga- 
tion. 

Mr. Carlin. The people can do that now under the Sherman law. 
If you have a combination that is engaged either in whole or in part 
in the lumber business, engaged in interstate trade, anybody could 
complain to the Government prosecuting attorney and he has the 
right to invoke the aid of the grand jury to investigate those condi- 
tions right in the community where you are located. 

31311— vo- 1—14 ^11 
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Mr. BoLMAN. Sure. The only difference here is it does not make 
any difference what combination he is in, whether it is reasonable 
or unreasonable, it is equally a violation. 

Mr. Carlin. That is the point we are driving at. You want a 
tribunal somewhere that can say your combination is a combina- 
tion that is a reasonable one ? 

Mr. BoLMAN. Yes, sir ; we do. 

Mr. Carlin. Then, to boil it all down, you want some tribunal 
to say there is a good trust somewhere and a bad trust? 

Mr. BoLMAN. If that seems the best way; yes. Now, we are 
small units and irrespective of what local conditions may exist in 
particular instances, oecause all lumbermen of the United States 
are not good lumbermen, as the lumbermen are not all good citizens, 
and as no other class are all good citizens, we want that in for the 
purpose of protecting our customers, and we believe for the pui'pose 
of preserving our communities and preserving ourselves also. It 
is simply that thereby we could effect a reasonable combination of 
feuJEcient strength to enable us to meet this outside competition. 

Mr. Carlin. Would it be well to go further and allow combina- 
tions among those people who cut the lumber in the forests — ^the 
real lumber owners — and have some tribunal fix the price at which 
you shall buy from them ? 

Mr. BoLMAN. Now, if you will permit me, I will say I am not 
prepared to argue that question, oecause I do not know all the 
conditions that surround the lumber-manufacturing industry. 

Mr. Carlin. From your information, then, would it not be as 
proper to allow the men from whom you had to buy to fix. the 
price against vou as it would be to allow you to fix the price against 
the consumer? 

Mr. Bolman. Yes, certainly; because I am not coming here to 
ask for what I would want you to deny to other men. 

Mr. Nelson. You would limit the questions, would you not, that 
the commission could go into? 

Mr. BoLMAN. Certainly. 

Mr. Nelson. Then, how many commissions do you think we 
would have to set up here? 

The Chairman. Do I understand from what you said that this 
is your idea : You want the right to combine ; your local dealers in 
your town want the right to combine in the trade in which you 
are engaged so as to shut the foreign, men out of competition in 
your local market? 

Mr. BoLMAN. Yes, sir; that is really a frank statement of the case. 

Mr. Carlin. In other words, you want to preserve the consumers 
in your own town for jour own purposes? 

Mr. BoLMAN. Yes, sir ; because if we do not preserve then for the 
local merchant, what is going to become of the local merchant, and 
what is ffoing to become of your town? 

Mr. G^RLiN. In other words, then, if he is to be skinned you 
want him skinned by the fellow in your own town instead of mer- 
chants away from you ? 

Mr. BoLMAN. If you think the merchant would engage in skinning 
him, we want to. 

Mr. Carlin. No; I do not say he would; but I say there is danger 
of it in your combination. 
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Mr. BoiiMAN. Let me ask you: If that trade is not preserved in 
your home town, where is it going? 

Mr. Carmn. Is it not a good idea to let in competition instead of 
shutting out competition? 

Mr. ScEAHCE. Mr. Chairman, Mr. Moorehead came here with a writ- 
ten statement that he had prepared after a conference with all the 
representatives of the retail interests of the country ; and I think that 
that statement reflects the views of the retail interests better than any 
of us, individually, can present them. 

Mr. Nelson. That is what you stand for, and the others are indi- 
vidual opinions? 

Mr. ScEARCE. The others are individual opinions. And at the close 
Mr. Moorehead has a concrete and specific -recommendation h^e that 
I think he ought to present to you, so that we can get this in the 
proper light, and so that we will not be misunderstood by presenting 
these various personal views. 

Mr. Carlin. What business are you in? 

Mr. ScEARCE. I am simply in the retail lumber business, but I was 
present at this conference. 

Mr. Carlin. What business is Mr. Moorehead in? 

Mr. ScEARCE. Mr. Moorehead is in the lumber business. 

Mr. Carlin. Are these other two gentlemen in the lumber business 
who* have spoken? 

Mr. Moorehead. We expected all these retail interests her© to- 
morrow. This hearing to-day is 24 hours ahead of our understand- 
ing. 

Mr. Carlin. I know that, but I am trying to find out who we are 
hearing to-day? 

Mr. Moorehead. These gentlemen here are lumber dealers except 
Mr. Stebenthal, who is an implement man. We expected the grocers 
and otihers to be here to-morrow; but I would be glad for you to hear 
from Mr. Stebenthal, because the implement men ask you to make it 
specific that it would not be a violation of the antitrust law to tell the 
truth and disseminate truthful information through any agency, and 
it should not be unlawful to give the widest publicity to the business 
policies and purposes of firms and corporations doing an interstate 
Dusiness. 

Mr. Carlin. In what form would you put that as a legislative 
proposition? 

Mr. Scbarce. As an addition to this bill ; provided, however, that 
it shall not be unlawful to give the widest publicity to the business 
policies and purposes of firms and corporations doing an interstate 
Dusiness. Now, the man who does not want his business made publjc 
has something about his business that is wrong. 

Mr. Carlin. That is not against the law now. 

Mr. ScEARCE. The contention we are up against is this : If we dis- 
seminate information we have a lawsuit on our hands. 

Mr. Carlin. Yes; you have a lawsuit on your hands if you give 
out information to the public. 

Mr. ScEARCE. And if you give information to the membership and 
not to the public. 

Mr. Carlin. They are not suing you for telling the truth. 

Mr. ScEARCE. I think they are. To get right down to brass tacks, 
lh«jt is what it amounts to. 
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Mr. Carlin. What is the style of the suit? 

Mr. ScEARCE. The Government v. The Northwestern Lumbermen's 
Association. 

Mr. Carlin. The purpose of that suit is to dissolve the association? 

Mr. ScEARCE. No, sir ; I think not. 

Mr. Carun. What is the purpose? 

Mr. ScEARCE. The character of it, as I recall, is a prosecutitm of 
the members for furnishing information, as being agamst the Sher- 
man law. Understand, I am not an officer of any association 

Mr. Carlin. But there* is not anything in the Sherman law to pre- 
vent you giving information to anybody j<m please. What I suspect 
they are really doing is filing a suit against the Northwestern Lum- 
bermen's Association to dissolve your organization because you op- 
erate in restraint of trade — because you are a trust? 

Mr. ScEARCE. Yes. 

Mr. Carlin. Now, is not the effect of your association to-day to 
make uniform prices for lumber? 

Mr. ScBARCE. Never, sir. 

Mr. Carlin. Do you gentlemen sell at different prices? 

Mr. ScEARCE. We say we do— everyone of us. 

Mr. Carlin, Do you gentlemen living in the same town sell lum- 
ber at differtot prices? 

Mr. ScEARCE. I say we do. 

Mr. BoLMAN. We have several lumbermen in our town selling at 
different prices. 

Mr. MooREHEAD. Now, it is possible for five or six or seven to get 
together and fix the price, but it would not be an interstate proi)osi- 
tion at all; but they could not do it for any great length of time, 
because of the mail-order competition. As I said before, we are in 
competition with every dollar's worth of stuff we sell. 

Mr. Carlin. And competition is the only thing that prevents you 
from maintaining a high price ? 

Mr. MooREHEAD. I am not asking you to shut it out. I know you 
can not do it, and it is getting stronger all the time. 

Mr. Carlin. You are the president of this association? 

Mr. MooREHEAD. No, sir ; I am the secretary of the association that 
was gotten up just among the various retail "associations to get the 
gentlemen together to come down here. 

Mr. Carlin. What we are trying to get into your mind is: This 
committee is exceedingly anxious to help you along proper lines, but 
before they can do that they have got to know what you want. If you 
want to continue combinations in the form of a trust, or to have the 
right to conspire in restraint of trade, or to continue monopolies, of 
course, you would not get any help here. 

Mr. MooREHEAD. Certainly ; I understand that. 

Mr. Carlin. And it is for that reason we are trying to get at 
exactly what you do want. It turns out the Government, through 
the Attorney General's office, I suppose, has brought suit against 
your association. 

Mr. MoOREHEAD. One of the lumber associations; not mine — one 
of the retail lumber associations with its headquarters located in 
Minneapolis. 
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Mr. Carlin. They are doing the same thing you are doing, how- 
ever, are they not — ^the one that suit has been brought against? 

Mr. MooREHEAD. I am not an officer in any lumber association. I 
am a retail lumberman, but not an officer or official of any kind in 
any lumber association and have not been for a good many years. 

Mr. Carlin. Have you a local association in your town of lumber- 
men? 

Mr. MooREHEAD. No, sir. As I said to you a while ago, I have not 
been on intimate terms with my competitor in seven years. 

Mr. Carlin. How many competitors have you in your town? 

Mr. MooREHEAD. Just ouc. 

Mr. Carlin. And you and he have not been able to get together? 

Mr. MooREHEAD. No, sir. And I would say further, m four times 
out of five, not only in the lumber business, but in any other line- 
groceries, hardware, or anything else — the merchants are fighting 
for business rather than maintaining a price. Now, do not get away 
from that thing, gentlemen, because it is true. They are not only 
fighting among themselves, but they are fighting these mail-order 
houses away from home. 

Mr. Carlin. Your association wants the society to fix a reasonable 
price? 

Mr. MooREHEAD. I havc no hope of anything of that kind. If we 
had the right specifically and knew we could make a common fight 
for our rights without violating the law, that is all we want. We 
can not afford to violate the law. We have not the money to fight 
those things out. We have not the money to fight even collectively, 
and what we want, gentlemen, is : Do not permit the amendments 
to the Sherman law to say that everything that a competitor may do 
must be kept secret and that it is a felony to tell the truth about your 
competitor. If you do you are going to give the big business and 
the mail-order houses of this country just what they want. 

The Chairman. Have you heard any suggestion that any such 
thing as that was contemplated by anybody? Have you seen any 
bill formulated anywhere? 

Mr. MooREHEAD. Ycs, sir; the papers have been full of it — that 
that had been suggested to this committee. 

The Chairman. Where and how ? 

Mr. MooREHEAD. That it be unlawful for anyone to reveal — obtain 
any information or reveal any information he may obtain about 
his competitor's business. 

The Chairman. On the contrary, every measure of the sort here 
provides for publicity. 

Mr. MooREHEAD. Ycs, sir ; I hope you will. 

The Chairman. Well, there are measures here for publicity. No 
such suggestion as you made a while ago has been made to the 
committee. 

Mr. MooREHEAD. I think it will come, Judge. It is in the inter- 
state-commerce act that it is a felony for me to gain any informa- 
tion from a railroad agent about any shipment of goods. It is a 
felony for the agent to give it to me, and it is a felony for me to use 
it after I get it, as a private citizen, under section 15 oi the interstate- 
commerce act. 
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Mr. Carlin. It is a felony to get it from that source, but it is nor 
a felony for you to get it under tne act by the Government, obtained 
for your use. 

Mjt. Moorehead. Mr. Chairman, I would like you to hear now from 
Mr. Stebenthal. 

STATEMENT OF MB. F. R. STEBENTHAL, OF EATT CLAIBE, WIS. 

Mr. Stebenthal. Mr. Chairman and gentlemen of the committee, 
I wish to thank the committee for the privilege — perhaps it is one in 
a lifetime — of appearing before sucn a distinguished committee 
which has really in their hands the future welfare of the small towns 
and the small dealers of the country. 

Now, I represent some 35 of the dealers who are direct ly on the 
firing line with the producers of the country — ^the farmers. We hand 
out to them the implements, machinery, with which they till the soil 
to produce the wealth of this country, and I want to say to you that 
under the acts of Congress as they stand to-day, which handicap us 
and tie our hands, the retail implement business is not a profitable 
one. Statistics will show that 25 per cent of the retail implement 
men in this country go out of business each year. The president of 
the National Implement Manufacturers' Association, Mr. Craig, of 
Wisconsin, said the other day the last thing he would oflFer to one of 
his boys as a business venture would be to enter into the retail im- 
plement business; and, in order to make a success of it, it would re- 
quire more brains and tact than it would to be the manager of a 
railroad. 

Gentlemen, only two implement dealers out of every hundred in 
these United States make a competency sufficient to do them in their 
old age. Why? Because of the competition that we are compelled, 
under the laws, to accept without any defense whatever, without any- 
thing to defend ourselves with. The organization I represent — I want 
to read to you what it is composed of, just to disabuse your minds 
of the fact that we are here representing a class of men that wishes 
you to give them any special favors. We only want the right to make 
an honest living, without the laws that are placed upon the statute 
books to govern big business being used against the little business 
that everybody knows it ought to be the privilege of you gentlemen 
to protect. 

The small town and the small dealer are up against a great deal 
harder competition than those gentlemen told you about. Yet we 
want to be law-abiding. I want to show you we are organized only 
for one purpose. We realize the convenience and the necessity of the 
retail implement, vehicle, and hardware dealer in every community. 
We are interested in the promotion of the general welfare and the 
production of the retail implement, vehicle, and hardware business. 
We recognize the legal right of the manufacturer, the wholesale dealer 
in implements, vehicles, and hardware to sell in whatever market 
and to whatever person he pleases, to smj purchaser and at whatever 
price they see fit. 

Now, we restrict no one. Our meetings are entirely open. We 
get together for the purpose of discussing the questions that are inhn- 
ical to our business and for our best interests. We only meet around 
the table the same as you have here, and we talk about matters of 
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business. We never attempt to fix a price. We know it is unlawful. 
Such a thing has never been done by the Implement Dealers' Associa- 
tion. Yet me great Government of the United States comes in and 
takes all of our books and records and investigates us to see if we 
are not a trust in restraint of trade. We are continually hampered 
by agents — I think of your Bureau of Commerce — that are doing 
that They attend our meetings. We invite them very freely. They 
never have been able to find anything against us. We have never been 
indicted ; we do not want to be. But what we want at your hands is 
just the consideration you would give to one of the dealers in your 
home towns when you knew of their struggles. 

We have no form of legislation to give you, for the reason we are 
not attorneys; we are not Congressmen; we are ony hard-working 
men who stand for their own interests and would like the oppor- 
tunity, simply the opportunity, to do what they believe to be right 
at home and to gain an honest living. This gentleman (Mr. Nelson) 
lives in my State. Now, then, he asked if he could buy from his 
dealer at home, his wholesaler. Yes. But would it be right for the 
wholesaler to give him the wholesale price and charge me the whole- 
sale price, or to charge him the retail price? 

We only ask at your consideration, gentlemen, that in getting after 
the big business — which we are with you on in every particular — do 
not kill the little business in doing so. 

Mr. Carlin. We are with you on that, and are not going to do it. 

(Thereupon, at 4.30 o'clock p. m., the committee adjourned until 
to-morrow, Thursday, February 5, 1914, at 10.30 o'clock a. m.) 



House of Representatives, 
Committee on the Judiciary, 

Thursday, February 5, 1914. 
The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 
(chairman) presiding. 

The Chairman. The committee will be in order. Mr. Finneran 
and Mr. Nixon are here this morning and desire to be heard. Gen- 
tlemen, which one of you will proceed first ? 

Mr. Stewart. Mr. Chairman, Mr. Finneran will speak first. 

STATEMENT OF MR. JAMES F. FINNERAN, OF BOSTON, MASS. 

Mr. Finneran. Mr. Chairman and gentlemen of the committee, 
I am president of the National Association of Retail Druggists. I 
am only an ordinary, everyday retail druggist and have to work for a 
living, like all the rest of them. Perhaps I may not be able to ex- 
plain clearly some of the points that I would like to bring out, and 
if I do not explain them thoroughly I hope you will pardon my lack 
of knowledge of official procedure in matters of this sort. 

Our organization is composed of 15,000, in round numbers, retail 
druggists, mostly east of the Mississippi River. Seventy-five per 
cent of those men conduct what is known as the family drug store, 
any I think you gentlemen all agree that there is a necessity for the 
family drug store. The other 25 per cent are in the larger centers. 
We are troubled very much by what we call unfair competition 
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through a line of stores commonly called chain drug stores. There 
are many of those systems in various parts of the country. Prof. 
Nixon — who, by the way, is chairman of our legislative committee — 
comes from Massachusetts and knows about New England and about 
these chain drug stores there, and I expect he will give the members 
of the committee many of the details regarding these stores. I de- 
sire to make a general statement in behalf of our association. 

For 15 years we have believed that the sort of competition brought 
against the small man by these so-called cut-price stores was unfair. 
In advertising they claim that they are enabled to buy goods in large 
quantities and therebv are enabled to undersell us. It is a fact that 
no one to-day actually knows the bottom price on many commodi- 
ties which are sold in the drug store. There is a supposed retail 
price, but the public does not ^ow what the retail price is, because 
the price printed on a package of Gillette blades, a package of 
Baker's chocolate, or a package of patent medicines, as sold in the 
drug store, indicates absolutely nothing to the public. They really 
do not know what the price is at all, because in one store it is 49 
cents, in another store it is 39 cents, and in some cases 33 cents 

There are all sorts of rebates given. I am a retailer in the city of 
Boston and have 34 employees in my store, so that you will under- 
stand that I have a fairly large business, and I am frank to say that 
we get rebates. But the question in our minds — and I think it is the 
question that is in the mind of every merchant — is, What is the price, 
after all ? We use the slang expression, " gunning around " from 
one wholesale house to another and from one manufacturer to another 
in order to find out if possible what is the best price at which we 
can buy certain goods. Now, our point is this: Would it not be an 
absolutely fair proposition that the manufacturer of an article should 
have the right to say what the price is all along the line? For in- 
e^tance, railroads say that if you send a carload of freight over the 
road it will cost you so much for a certain distance, and would it not 
be a fair proposition for the manufacturer to say that a carload of 
his goods could be bought at a given price and that every one might 
know it? The same thing is true if a man takes a half of a car or 
takes a quarter of a car, and the same should be true of the various 
trade-marked, copyrighted, and patented articles that are sold in the 
retail drug store of to-day. 

I think all of you gentlemen must be acquainted with such a 
store, because you must patronize one. I do not see how any one 
could get along without patronizing a retail drug store, because it 
carries such a multiplicity of merchandise, much of which is trade- 
marked, patented, or copyrighted. While perhaps the prices do not 
always interest you as to whether an article costs 35 cents or 50 cents, 
still I think you at times may have a feeling that you do not know 
just what the price is, because you buy it at various prices. 

Now, let me state the position of a retailer. For instance, he is 
enabled, we will say, to sell Gillette razors at $5. He has a very 
friendly feeling toward that manufacturer because he makes a reason- 
able profit, but immediately the profit is cut out from under him by 
what we consider unfair competition he loses interest in that razor, 
and rightly so, because it does not make any difference whether he is 
a big man or a little man he must have profit. 
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The Chairman. You have spoken about the Gillette razor. The 
concern that manufactures that razor sells it to you under a contract 
that you will sell it in the retail trade at a particular price, does it 
not? 

Mr. FiNNERAN. They did ; but as I understand it, under the Sana- 
togen decision of the Supreme Court, that contract is not worth the 
paper it is printed on. As a matter of fact, in our own city Gillette 
razors were sold at $3.37. 

The Chairman. I know about that decision, but do they under- 
take to do that now ? That is what I am trying to get at. 

Mr. FiNNERAN. No; they sell them at $5 in Boston, but it is one 
of those so-called gentlemen's agreements that enabled them to get it 
back, and it is nothing else than that. 

The Chairman. They still have a gentlemen's agreement? 

Mr. FiNNERAN. Oh, ves; and the gentlemen's agreement goes. It 
is simply a gentlemen's agreement that you will sell it at $5 and 
thereby make some profit. 

The Chairman. What do you pay for Gillette razors when you 
buy them ? 

Mr. FiNNERAN. The price of a Gillette razor is $6, and a man 
buying a small quantity gets 26 per cent off the retail price^ making 
it $3.75. In quantities there is 10 and 5 off additional, bringing it 
down to approximately $3.33, 1 think it is. 

The Chairman. Do you know what it costs to manufacture that 
razor? 

Mr. FiNNERAN. I have not the slightest idea. 

Mr. Danforth. Those men, then, sell at just what they pay for 
them? 

Mr. FiNNERAN. Yes. 

Mr. Danforth. $3.33? 

Mr. FiNNERAN. Yes, sir. 

Mr. Danforth. And they are selling for that price in Boston ? 

Mr. FiNNERAN. No; not now, because, as I say, there is a gentle- 
man's agreement. A representative of the Gillette people went about 
and said, "Gentlemen, there is no fun for anybody in selling Gillette 
razors at less than cost to the ordinary small man, and if they are 
sold at less than cost we get the ill will of everyone. We want the 
good will of the dealers ; we want them to sell our razors and sell at 
a profit. We believe more are sold at $5 than are sold at $3.33, and 
we believe more will be sold at $5 than at $3.33." 

Mr. Floyd. Previous to the decision of the Supreme Court hold- 
ing that that kind of a contract was unlawful, what kind of contracts 
did you have with the Gillette Co. ? 

Mr. FiNNERAN. We had no contract, except this little statement as 
made by your chairman. 

Mr. Floyd. In other words, you bought the razors with the under- 
standing that you would sell them at the price fixed by the company 
from which you bought them ? 

Mr. FiNNERAN. Yes, sir. 

Mr. Floyd. If you violated that understanding what did they do? 
What was the punishment imposed upon you ? 

Mr. FiNNERAN. A suit at law, and the court would decide what 
the damages were. 
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Mr. Floyd. Was it not more than that? Was it not understood 
that they would not sell you any more razors? 

Mr. FiNNERAN. I do not know as to that; I would not like to say 
that because I do not know. To answer your question perhaps a 
little more in detail, I do not see how they could prevent that, because 
their razors were sold through jobbing houses, and it would be very 
easy for a man to send to a jobber, without giving his name but 
sending his money, and getting the razors at the 25 per cent off. 

Mr. Floyd. You paid for your razors in advance, but still the man 
you bought them from fixed the price at which you should sell them? 

Mr. FiNNERAN. The manufacturer fixed the price. 

Mr. Floyd. That might be nice for the manufacturer and for the 
retailer, but what do you think about the consumer? 

Mr. FiNNERAN. I think it is absolutely fair to the consumer. 

Mr. Floyd. Does it not absolutely destroy competition? 

Mr. FiNNERAN. It seems to me, Mr. Congressman, that it would 
increase competition. 

Mr. Floyd. How could it increase competition among that class of 
razors? If they all had to be sold at the same price by every one, 
how could there be any competition ? 

Mr. FiNNERAN. Well, you mean increased 

Mr. Floyd (interposing). So far as the consumer is concerned. 

Mr. FiNNERAN. You mean, increased competition in Gillette razors, 
or between Gillette razors and other razors? I want to get that 
clear. 

Mr. Floyd. You have expressed your view about it. What do you 
think the consumer thinks about that ? 

Mr. FiNNERAN. I think the consumer believes, when he is buying 
a Gillette razor at $3.33, that he is getting a bargain, and he is; there 
is no question about that. But the point I want to make is this : That 
when he comes in to buy a Gillette razor at $3.33 it is almost im- 
possible for him to get it. In other words, he has to fight to set what 
they advertise at a reduced price in order to bring him in the store, 
and when they get him there they try to substitute something else. 

Mr. Carew. What do you think he thinks about it when, after 
paying $5, he hears that another fellow has bought it for $3 ? 

%l'c. FiNNERAN. I think he feels badly; I think he feels badly 
nearly $2 worth. But there should be a price at which every .one 
would sell it. I do not care whether it is $3, $5, or 50 cents. But 
it seems to me, as far as the competition end of it is concerned, that 
if Gillette razors -were sold at $5, and they could not be bought for 
any less than that, that some inventive genius would get up another 
razor and sell it in actual competition with the Gillette razor, with 
the ultimate result that the razor that gave the best value for the 
money would be the one that would sell. 

Mr. Floyd. Suppose the manufacturer of* this new razor did the 
same thing that the other manufacturer did ? Do you not think that 
the consumer gets the worst of it under that kind of a system? 

Mr. FiNNERAN. I do not think that is the way it works out. 

Mr. Carew. How would you feel if bakers charged a dollar a 
pound for bread? 

Mr. FiNNERAN. I do not think you could get them to do it. 

Mr. Carew. But suppose they did it? 

Mr. FiNNERAN. I would feel very badly if they did it. 



Digitized by 



Google 



TRUST LEGISLATION. 171 

The Chairman. As you know, in times past, in some communities 
where bread was scarce, they put up the price enormously and there 
have been bread riots. 

Mr. FiNNERAN. I think that is absolutely true. 

The Chairman. But you said they would not do it. 

Mr. Carew. Do you know whether or not the Gillette people had 
any thing to do with the instigation of the barber strike in New York 
City, so that men would be obliged to shave themselves with safety 
razors? 

Mr. FiNNERAN. I do not. That is a thought that never came 
into my mind. 

Mr. Nelson. Your proposition is to let the wholesalers suggest 
the price of products so they will be uniform throughout the country ? 

Mr. FiNNERAN. My proposition is that every manufacturer shall 
say to the public what the price of his goods shall be. 

Mr. Nelson. And that the druggist shall follow that price ? 

Mr. FiNNERAN. From start to finish. 

Mr. Floyd. Let me pursue the question a little further. You buy 
from the wholesaler or manufacturer and you insist that he should 
have the right — although you pay for it when it becomes your prop- 
ei'ty — ^to fix the price down to the consumer ? 

Mr. FiNNERAN. I do ; yes. 

Mr. Carew. For your benefit, so that you will make a larger profit ? 

Mr. FiNNERAN. I think that is true. There is an economic propo- 
sition there. 

Mr. Floyd. What would you think of a system in this country 
which allowed a man who raised horses or cows to fix the price at 
which his horses or cows should be sold down to the last'purchaser ? 

IVfr. FiNNERAN. I think he does that now. 

Mr. Floyd. Do you mean that when you buy a horse from a man 
he should have the right to fix the price at which you are to sell 
that horse in the future? 

Mr. FiNNERAN. No,^ I only mean between himself and the pur- 
chaser. 

Mr. Floyd. Should that be allowed after you get the property 
in your hands? I concede that if a man furnished goods to you as 
an agent that he might very well control the price at which you sold 
them, but when you pay your own money for the property and it is 
yours, just as absolutely as your house or your horse, what right has 
a man to insist that he should fix the price at which the property is 
to be sold to subsequent purchasers, and even to the last consumer? 

Mr. FiNNERAN. If it is a good thing for the public it is all right, 
and we have always contended that it was. 

Mr. NfeLSON. I would like to have you show how it is a good thing 
for the public. 

Mr. Floyd. I will concede that it is a good thing for the manu- 
facturer and a good thing for you, but what I would like to be en- 
lightened upon is how it is a good thing for the man who has to pay 
the arbitrary price fixed by the manufacturers. 

Mr. FiNNERAN. As long as we have mentioned Gillette razors — we 
can mention any quantity of things along the same line 

Mr. Carew (interposing) . You could say Armour's hams. 
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Mr. FiNNERAN. Yes; or Heinz pickles, because I think they are 
interested in those things. As we see it, the man who advertises goods 
at cut prices has absolutely no intention of selling them to the public 
unless he is absolutely obliged to do so. In other words, when you 
enter their stores 

Mr. Carew (interposing). Leave him out. Let us deal with the 
man who is buying it to use it. 

Mr. FiNNERAN. I was coming to that; I can not explain the second 
part of it without making the first part of it clear. 

Mr. Carew. We agree with you on your first proposition. It is a 
good thing for everybody who sells it. 

Mr. FiNNERAN. But the point is that everybody does not sell the 
razor at $3.33, and ultimately the man who desires to buy it is really, 
by cajolery, or by something else, induced to buy something else in 
its place. It is a clear case of substitution. 

Mr. Carew. You are anxious to protect him against his own folly ? 

Mr. FiNNERAN. To protect the public against the ingenuity 

Mr. Carew (interposing). Of your own trade? 

Mr. FiNNERAN. Yes; that is just the whole proposition; that is 
iust exactly what happens. 

Mr. McCoy. Is not this the proposition that is involved in the 
Gillette safety-razor matter : The Gillette people, for instance, spend' 
thousands and hundreds of thousands of dollars in advertising, and 
that is an expense of the business which a man with another article, 
does not go to at all. Gillette advertises his razor and makes a mar- 
ket for hisTazor by advertising. Then, we will say, a druggist has 
a lot of other goods besides Gillette razors which he wants to sell 
but which have not been advertised in that way, and in order to get 
people in to buy those other things he sells the Gillette razor at what 
it costs him or at a less price. In other words, he steals the advertis- 
ing expenses of the Gillette people in order to sell his other goods 
at a profit, and it really involves a question of unfair trade and 
unfair practices. 

Mr. Carew. Mr. McCoy, let me ask you a question. Do you under- 
stand that this gentleman is here to protect the Gillette safety razor 
people 

Mr. FiNNERAN (interposing). Not particularly. 

Mr. Carew (continuing). From having the benefits of their ad- 
vertising stolen by these various druggists? 

Mr. McCoy. No ; he is here, as I understand it, for the purpose 
of asking that the Gillette Razor Co., the Kodak Co., and all those 
concerns that have created an enormous business — and, therefore, 
are able to sell their goods for less than they otherwise would sell 
them — shall be able to keep on doing that — that is, those companies 
have created a business through advertising and have thus been able 
to sell goods at a less price. I believe, myself, that it reduces the 

Erice of razors, kodaks, and all those things, because these men have 
uilt up such an enormous business. 

Mr. Nelson. You think that by virtue of this advertising the 
Gillette Razor Co. has reduced its price? 

Mr. McCoy. I imagine it has, because every concern that builds 
up an enormous business is able to sell cheaper, and probably does 
sell cheaper. 
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Mr. Nelson. Is it not more true that by advertising it is able to 
keep up its price? 

Mr. McCoy. It is able to keep it up and it is able to keep it down, 
if you will permit the paradox. But it is true that a man who is 
making 50 articles can not begin to sell them as cheaply as if he 
were making 5,000,000 of them and selling them. But it seems to 
me that it is just like stealing the advertising which a man has done 
to create a market for his goods. It is very much like stealing his 
patent or his copyright. 

For instance, a case was decided somewhere in Illinois or Indiana 
the other day where a man had started to advertise his goods by 
putting this sign in the trolley cars, written in one word, " Stopyour- 
kicking." Everybody knew, of course, when they saw that sign that 
it was to be followed by his advertisement of whatever it was he 
wanted to sell, but before he reached that point some smart man 
came along and put up a sign, saying, " Stopyourkicking," and then 
put in his, own advertisement. That was a clear case of larceny. 
The court decided that under the rule which it applied in unfair 
competition cases that it would not enjoin the man, but I think that 
was a clear mistake. The man who came along and got the benefit 
of that advertising took the other man's money as clearly as though 
he had put his hand in his pocket. It is certainly so in the case of 
these Gillette razors, and all these other cases where they attempt to 
fix the price, and that is only possible in connection with goods ad- 
vertised at large expense; it is only in those cases where there has 
been an enormous expense for advertising. 

The Chairman. It might be well for the committee to hear the 
witness. 

Mr. McCoy. Well, of course, if the members of the committee can 
not develop things which the witness suggests, all right. The other 
members of the committee were talking about the matter, and I 
thought I would. I beg the committee's pardon. I will quit. 

The Chairman. I did not mean it in that way, but I hope the 
members of the committee will confine themselves to questions di- 
rected to the witness. 

Mr. Floyd. I want to ask one question in connection with that. 
Assuming your premise to be correct, do you think that the Gillette 
Co. causes the general public to pay for that advertising? 

The Chairman. This debate Detween Mr. Floyd and Mr. McCoy 
will be entirely in order when we meet around the committee table 
to discuss the matter among ourselves, but I do not think it is fair to 
the witness that we precipitate a discussion of this sort and deprive 
him of his opportunity of being heard. That is what I had in mind. 

Mr. McCoy. I wish the witness to consider what I said in the 
nature of a question, and I will now ask him whether my argument 
is sound ? 

Mr. FiNNERAN. I think Mr. McCoy's argument is sound, and as 
he has covered it so thoroughly, I do not see any necessity for going 
into that question. 

Mr. Floyd. If Mr. McCoy's argument is sound and the man who 
is competing with the Gillette Co. is getting the advantage of their 
advertising, or, as Mr. McCoy says, stealing their advertising, do 
you not think it is better for the general public that that should occur 
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than that the Gillette Co. should force the public, by these uniform 
prices, to pay for all of it? 

Mr. FiNNERAN. I will agree to that if that is the correct condition 
of affairs as they exist, but I do not agree that it is the correct con- 
dition of affairs. 

Mr. Floyd. My question was based on Mr. McCoy's argument. 

Mr. McCor. I want to say, in answer to Mr. Floyd, that what I 
said about bringing the public into business places to buy goods 
would not apply to getting the public in to buy other razors. What 
they do is to sell not only the Gillette razors, but dozens of other things 
that they advertise at the reduced price, a well-known article which is 
thoroughly advertised, in order to get people in not to buy a com- 
peting product, but to buy other things which they sell in their 
business. 

The Chairman. I would suggest that we let the witness go on 
now. 

Mr. Nelson. I want to ask the witness a question. If I follow you 
correctly, you wish to have what we might call a trade agreement; 
that is, the wholesaler to suggest the prices at which you would all 
sell some article in your drug store — is that it ? 

Mr. FiNNERAN. Well, not just exactly that. 

Mr. Nelson. What is your point, then? 

Mr. FiNNERAN. My own idea is this: Say, for instance, you arQ 
a manufacturer of a certain article: you alone, without any combi- 
nation with these other gentlemen who are manufacturing similar 
or dissimilar goods, if you please ; you alone decide that your article 
should be retailed at ^ ; to your mind it is an article of merit and 

J'^ou believe that it should be advertised at that price. Now, I be- 
ieve that you 

Mr. Nelson (interposing). And it is your idea that he should fix 
that price for the retailers? 

Mr. FiNNERAN. He would fix it all along the line. 

Mr. Nelson. And they would all agree to that price? 

Mr. FiNNERAN. They would have to if the law was to that effect. 

Mr.. Nelson. Suppose that was a very excessive price, and almost 
so that it would prevent the ordinary man from paying the price? 
Would you not have somebody to regulate that or to say whether it 
was excessive or not? 

Mr. FiNNERAN. I would have absolutely no objection to that. 

Mr. Nelson. Then you would consent to the fixing of a maximum 
price in your business ? 

Mr. FiNNERAN. Yes; I have absolutely no objection to that at all. 
But I do think, as to the $5 proposition — to answer this gentleman 
directly — as I said before, that competition would easily adjust it. 
If a man were selling something at $5 that was not worth it he 
would soon find a competitor selling something else at $3, and that $3 
article would naturally be the one that would sell. It would take but 
a short time for the public to become acquainted with the value of 
the two articles. That is true of any article ; I do not care whether it 
be food or drink, or something to wear, or something in the line of 
medicines. 

Let me give you a little experience of my own. I wanted to buy 
a well-known make of thin summer underwear. I knew it was 
advertised in the newspapers, but I did not know it was advertised 
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in that particular store at cut prices. However, that make appealed 
to me, and I went into that store to buy it. I wanted two suits of 
my particular size and they were laid out before me, and then imme- 
diately I was shown something which could be bought at the same 
price and that was said to be a great deal better. Now, I did not 
know that they were being sold at 38 cents ; I knew they were being 
advertised in the newspapers at 50 cents a garment, and I was per- 
fectly willing to pay that. But I was worked on very, very hard, 
and it was with considerable reluctance on the part of the salesman 
that I got my two suits of thin summer underwear, paying the cut 
price, which I did not know anything about in this particular case. 
Now, I compared those right there. That is a case in which a com- 
parison can be made, and 

Mr. Carlin (interposing). Did the retailer make a profit at the 
cut price? 

Mr. FiNNERAN. No; there was absolutely no profit at all. They 
cost somethiii^ like $4.50 a dozen and were sold at 38 cents; they 
cost him, I thmk, about 37^ cents. That is the trouble in the retail 
drug business. We are selling to-day, in order to meet competition 
in Boston, articles which cost us $8 a dozen at the regular jobbing 
price. 

That is what the small man is compelled to pay because he can 
not buy in large quantities. Now, we are selling some of those 
articles at 59 cents which cost us 66| cents. We are selling any 
number of articles along that same general proportion, and articles 
which are listed at $1.75 a dozen we are selling at 11 cents. My 
particular firm is doin^ that because we are right in the hotbed of 
the chain-store proposition in Boston. We happen to have 12 
stores in one chain and 5 or 6 in another in Boston alone. Re- 
cently they had a cut-price war in cigars and cigarettes. They took 
well-Known cigarettes and well-known brands of cigars and sold 
them at ruinous prices. The result was that everyone else had to 
stop selling those brands and the public was injured in that way 
and the manufacturer was injured also, because no man can do busi- 
ness in a small way, or in a big way, unless he makes some profit. 

Mr. Nelson. What do they do with the prices after the cutthroat 
war is over? Do they raise them after they have driven out com- 
petition? 

Mr. FiNNERAN. Yes; that is the modus operandi always. You 
can follow that away back to the time when the American Tobacco 
Co. first started. That was their process of eliminating competi- 
tion, cutting prices until they got competitors out of the way and 
then up went the prices. 1 mink you gentlemen are absolutely 
conversant with all of that. 

Mr. Morgan. Are you here asking legislation ; and if so, what kind 
of legislation do you want? I do not know that I quite understand. 

Mr. FiNNERAN. We would desire that in some way the price be 
fixed on an article from the time it is manufactured until the time 
it gets to the consumer, and that the price would be made public. 

Mr. Morgan. Do you want us to pass a law providing that every 
manufacturer shall fix i)rices? 

Mr. FiNNERAN. Yes ; if he cares to and they are branded goods. 

Mr. Morgan. You want us to give him the privilege of fixing 
prices ? 
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Mr. FiNNERAN. Yes, sir. 

Mr. Morgan. Do not manufacturers have that privilege now? 

Mr. FiNNERAN. I understand not. 

Mr. Morgan. There is no law against it, is there? 

Mr. FiNNiatAN. I do not know how they can do it, because, as I 
understand, the Supreme Court has said they can not do it. 

Mr. Carlin. The Supreme Court, in the Strauss case, decided in 
December, 1913, said they could not contract to do it. 

Mr. Morgan. The Supreme Court decided you could not enforce 
that contract, but that still gives everybody the privilege of making 
what this gentleman calls gentlemen's agreements, does it not? 

Mr. Carlin. But they can not enforce such agreements. 

Mr. Morgan. But in eifect they do enforce them, he says. 

Mr. FiNNERAN. No ; they do not enforce them, because gentlemen 
do not always stay so. Something happens. I do not* know what 
does happen, but perhaps they doubt the word of each other. 

Mr. Morgan. Do you base this on a principle of public good or 
do you think 

Mr. FiNNERAN (interposing). Public good, purely and simply. 

Mr. Morgan. You think a manufacturer ou^t to have the right 
to contract to sell his article at the price he wants it sold ? 

Mr. FiNNERAN. Yes; first, for the public good, and, secondly, for 
the sake of the business. I have been in the drug business for a great 
many years, and I have personally been all through the various 
phases of this cut-price proposition. I have done my 5iare of what is 
called substituting, and I have been obliged to do it in order to live. 

That is what all these large chain-store propositions have been 
obliged to do; they have been obliged to substitute. We all hire th6 
cleverest men we can behind the counters to convince you that the 
particular article you come in and ask for is not what you ought to 
have. 

Now, the National Association of Retail Druggists do not want 
that to continue. We would like to be able to hand to you anything 
you come in and ask for, and not be obliged to cajole you and try to 
force you into taking something which perhaps is not as good. 

Mr. Morgan. As I understand it, then, you want a law that will 
legalize those contracts when they are made? 

Mr. FiNNERAN. Yes. 

Mr. Morgan. And you think that with such a law there would 
still be free competition and that each man could make his own 
profit? 

Mr. FiNNERAN. Yes, sir. I have talked with manufacturers, and 
every man who is an advertiser and every man who has a trade- 
marked article would be delighted to have everyoue know that his 
goods were not being slaughtered and that they could get just what 
they were paying for. You realize that that is not so now. 

For instance, I observe that Mr. IngersoU advertises in the papers 
to a considerable extent, but when a man buys an IngersoU watch at 
75 cents he does not believe he is getting a dollar watch. Men do not 
believe that; they do not believe they are getting the dollar watch 
when they buy it for 75 cents. Now, Mr. IngersoU, as a manufac- 
turer, does not want any misunderstanding in the minds of his pos- 
sible customers as to whether they are buying a 75-cent watch or a 
doUar watch. 
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Mr. Floyd. While you are talking about watches, will you permit 
a question? 

Mr. FiNNERAN. Yes, sir. 

Mr. Floyd. I was told by a reputable jeweler — and that was be- 
fore this decision was rendered which has been referred to — ^ttiat the 
wholesalers not only fixed the price to the jobber, but fixed the price 
to the retailer— that is, the price at which he must sell it in the mar- 
ket — and that if he violated that agreement the result was that he 
could not buy another watch in the United States. 

He showed me a card that was sent out by the establishment 
which fixed these prices, the retail prices, and they offered a reward 
of $10 to any person who would furnish them reliable information 
as to any of meir customers who had been guilty of fixing their 
own prices. Do you know of any such system as that undei* the 
old practices? 

Mr. FiNNERAN. Not as far as watches are concerned, but I do 
know about other things. 

Mr. Floyd. Do you know about other articles? 

Mr. FiNNERAN. Yes. 

Mr. Floyd. He said to me : " I buy these watches and pay my own 
money for them, but if I decide to go to a larger town and want to 
dispose of this stock and should dispose of it to my neighbors who 
have been my customers for years at prices which are not set by 
these establishments I could not buy another watch in the United 
States." Do you think that kind of a system is fair? 

Mr. FiNNERAN. Absolutely not. I tnink that if a man wants to 
sell out he ought to have the right to sell out in bulk. 

Mr. Carlin. Do you think that the manufacturer of the IngersoU 
watch ought to have the right to contract with the dealer m the 
sale of his watch so as to prevent that dealer from selling anybody 
'^Ise's watch? 

Mr. FiNNERAN. No, sir; I think that is absolutely wrong! 

Mr. Carlin. We have a provision in the bill prohibiting that. 

Mr. FiNNERAN. Yes; I saw that, and I was very glad to see it in 
the bill. I think that is in the interest of the public, and that it is a 
?«^^y wise proposition. 

Now, gentlemen, I think you must consider retail druggists a 
part of the public. There are 45,000 retail druggists in the United 
States; that is, proprietors of stores. That means, as far as pro- 
prietors and employees are concerned, 200,000 men in the retail 
drug business, most of whom are small men. Most of them have 
families, or they are a part of families whom they support. They 
have fathers and mothers that they must help, or they may have a 
wife and children to provide for. So that as a national associa- 
tion and as a class of men we are a part of the public, and I think 
we deserve some consideration from that point of view. 

The small merchant, I think you gentlemen all agree, is a neces- 
sity; he is a necessity in order to keep competition up. If the small 
merchant in the line of groceries, in the line of cigars, in the line of 
drugs, etc., can not exist and can not be in your particular neighbor- 
hood because he is driven out by what I call unfair competition, it 
may be rather difficult at times for you to get what you need in the 
line of those things, and especially in the line of drugs. They do 
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not have telephones all over the United States, and they do not have 
messenger boys, even where they do have telephones, and in such 
an event you have to go yourselves or get some one to go for you. 

The Chairman. If a man is driven out, as suggested by you, who 
takes his place? 

Mr. FiNNERAN. No one takes his place except the one big store 
that drives him out. 

Mr. McCoy. What would you say about a bill that would require 
all patent medicines to have printed on their exterior a statement 
of tne ingredients that they contained? 

Mr. FiNNBRAN. I do not think that would be fair, because I think 
every man is entitled to the benefit of the work of his brain, and if 
that were required he would be really giving away to his competitors 
some of the things he had worked out. 

The Chairman. Does not the pure food and drug law now require 
you to give some information? 

Mr. McCoy. Only where you use poisons. 

Mr. FiNNERAN. Not only that, but in regard to a number of other 
things. There are probably about 500 items, when you take into 
consideration the article itself and its derivatives, that must be 
mentioned on the label, and not only that the article contains such 
a thing but how much it contains to the fluid or solid ounce.. That 
we have no objection to. Incidentally I might say the druggists 
had something to do with the framing of that. I do not mean to say 
that we dictated to Congress or anything of that sort, but they sug- 
gested to various gentlemen who were in Congress at that time 
certain things that it might be proper to put in — that is, what might 
be stated as to the preparations and what might not be stated. 

Mr: McCoy. Your general notion is that persons engaged in inter- 
state commerce in these articles in which you deal should be re- 
quired — as railroad companies are — to list their prices ? 

Mr. FiNNERAN. Yes ; so the public may know. 

Mr. McCoy. And then stick to those prices? 

Mr. FiNNERAN. Yes, sir. We believe, as I said before, that it 
would be fair to everyone to do that? 

Mr. Dyer. You are connected, I believe, with the retail druggists' 
association ? 

Mr. FiNNERAN. Yes, sir; I am president of the National Associa- 
tion of Eetail Druggists. 

Mr. Dyer. What has been the effect upon the retail druggists' 
trade because of the business done by mail-order houses through 
the parcel-post system? 

Mr. FiNNERAN. It has been very disastrous. 

Mr. Dyer. What portion of the trade would you say has been 
affected ? 

Mr. FiNNERAN. Mainly in the smaller centers. 

Mr. Dyer. Not in the big cities, of course ? 

Mr. FiNNERAN. No ; mainly in the smaller centers. I think Prof. 
Nixon will tell you his experience in his own town, not especially 
as applying to mail-order houses, but as to the reduction in the sales 
of patented and proprietary articles now as compared with 15 or 20 
years ago. 

Now, gentlemen, I had no intention of particularly touching on 
many of these things, and perhaps I may have taken some of the 
thunder from my friend Nixon. I know he is much more interesting 
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to listen to than I am, but I do want to leave this feeling in your 
minds : In the first place, that I am only an everyday, ordinary, work- 
ing druggist, and that I believe, after many years of study of the 
proposition, that cut prices and the ffiving of these various rebates, 
which enable these people to get different prices and better prices, 
is destroying competition. It is not making competition, but it is 
actually destroying competition. 

Mr. Carlin. We have a provision in the bill against rebating. 

Mr. FiNNERAN. But we wish you would go still further and make 
a provision which we believe to be fully as necessary as that, if not 
more so — that is, to make some provision whereby the prices may 
actually be known from the manufacturer to the public, just the 
same as you now have a law which makes a great railroad tell the 
public what it can do over its line in any ordinary case of business* 
A railroad simply says to a man, "We can transport a carload of 
freight, or a half a carload, or a quarter of a carload, a certain dis- 
tance at a certain price." 

We only ask that that same general publicity be given as far as the 
sale of merchandise is concerned, and that no secret rebates should 
be allowed any more than secret rebates are allowed in connection 
with the railroads. 

. Mr. Carmn. Do you believe it would be better for the retail 
merchant to have his prices fixed by the manufacturers? 

Mr. FiNNERAN. Most assuredly, because in the last analysis he 
would then know what he could pay his employees. Now, a man 
does not know 

The Chairman (interposing) . That is, on proprietary articles, you 
mean? 

Mr. FiNNERAN. A proprietary article ; a trade-marked article or a 
copyrighted article. I do not know of any way you could go any 
further than that, but still I ask that you go as lar as possible. I 
can not help the committee on that because I am not a lawyer. 

Mr. Floyd. Let me ask you this general question: In all those 
lines of industry where there have been great aggregations of capital 
has not that been the practice for the last 10 or 15 years, or at least 
until the decision of the Supreme Court which held it to be unlawful? 

Mr. FiNNERAN. Yes, sir; I think that is practically so. However, 
I do not know it to be so. 

Mr. Floyd. You want to restore the privilege you have been en- 
joying for several years? 

Mr. FiNNERAN. No. 

Mr. Floyd. Until the Supreme Court held it to be unlawful — 
is not that the fact? 

Mr. FiNNERAN. No. 

Mr. Floyd. Is it not a fact that in many lines of industry that is 
the precise thing that was done; that is, that manufacturers fixed 
prices to the jobber, to the retailer, and to the consumer? Has not 
that been done for the last 10 or 15 years? 

Mr. FiNNERAN. As I said before, I have understood that to be so, 
but I do not know it to be so. 

Mr. Floyd. Now, the Supreme Court, in the decision to which your 
attention was called by Mr. Carlin, held that that kind of a contract 
was an unlawful contract under the Sherman Act, and what you 
really want us to do is to legalize it. 
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Mr. FiNNERAN. Yet the Supreme Court of the United States was 
not very unanimous in that decision. I do not want to criticize them 
at all, only 

Mr. Floyd (interposing). There were three dissenting judges, I 
believe. 

Mr. FiNNERAN. Well, in the case I have in mind, I think it was 
four to five. 

Mr. Floyd. Well, if it is five, the decision would have been in your 
favor. 

Mr. FiNNEitAN. The Supreme Court of the State of Washington 
has just rendered a decision in the case of a particular fiour manu- 
factured in that State. It was held that it was not collusion between 
the manufacturers of that fiour and other manufacturers of fiour to 
keep the price up. 

Mr. Floyd. I would not object to any man selling at any price as 
far as he himself is concerned ; but what I object to is any company, 
any individual, or any association trying to control the price of an 
article after the ownership of it has passed into other hands. I do 
not think it is any of their business. 

Mr. FiNNERAN. That is just what the Supreme Court of the State of 
Washington has recently decided, that it is good business to do that. 

Mr. Floyd. But the Supreme Court of the United States has held 
that you can not do that in interstate commerce. 

Mr. FiNNERAN. I realize that. Now, gentlemen, I have taken up 
fully as much of your time as I expected to, and I will not talk any 
longer. 

Mr. Dyer. What is your judgment as to what should be done to 
retail druggists who violate the law, provided a law such as you advo- 
cate should be enacted? 

Mr. FiNNERAN. Some penalty should be provided. 

Mr. Dyer. You think they should be punished ? 

Mr. FiNNERAN. Yes, sir. Not necessarily retail druggists, but any 
merchant, whether a druggist or some one else. I do not mean to say 
that I am talking about this question simply from the druggists' 
point of view ; I think it applies to every small merchant. 

I thank you very much. 

STATEMENT OF MB. C. F. NIXON. 

Mr. Nixon. Mr. Chairman and gentlemen of the committee, one 
of the late questions was somewhat along this line: Are not great 
monopolies built up by the maintenance of prices? Was that the 
question ? 

Mr. Floyd. No. The question was this: For the last 10 or 15 
years, in many lines of industry, have not manufacturers and whole- 
salers fixed prices at which their customers shall sell and also the 
prices at which retailers shall sell to the consumer ? I asked whether 
that was not the fact. 

Mr. NixoN. That may be possible in some cases, but it seems to 
me that against that you can put corporate monopolies, such as the 
Standard Oil Co. That monopoly was based entirely on ruinous 
cutting of prices, and it seems to me that the attitude that we, as 
retail druggists, should take is that our business should not be 
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monopolized along the same lines that the Standard Oil Co. has 
followed. 

We submit that a retail monopoly is in process of making, by 
ruinous cutting of prices of trade-mark, copyrighted, and patented 
goods having an advertised price, that 94 chain drug stores of one 
corporation, 49 of another, and innumerable ci^r stores are now 
operated on this basis. We further submit that it is better to prevent 
the formation of a monopoly rather than wait until it is an accom- 
plished fact. 

Mr. Carlin. What would you say about the Sugar Trust — that 
there should not be any competition ? 

Mr. Nixon. I have no doubt that arguments could be used on both 
sides. In my State we had some independent oil dealers and the 
Standard Oil Co. came into that section and sold oil for a less price 
than the price at which it could be produced, simply to drive these 
people out of the markets. Now, it seems to me that that is unfair 
competition, but that is the basis of pretty much all of the great 
monopolies of this country. I would like to state to you briefly just 
what the condition is in New England and in New York State, a 
condition which, unless stopped, will eventually spread all over the 
country. We have in New England three great interstate corpora- 
tions that are seeking to establish a monopoly in the sale of goods 
in which we are interested — the cigar-store companies and two great 
chain drug stores. Now, what is their method? So far as the pro- 
prietary articles are concerned they are used simply as a club for 
establishing business. To make it as brief as possible I will state 
what was done in the city of Lowell, Mass. 

One of these great chain drug stores sent a man to Lowell, who 
stood in front of the principal store in Lowell for three weeks with 
a mechanical enumerator in his pocket counting the customers who 
went into that store to find out whether it was of sufficient caliber to 
interest them. They found that it was. They went to the owner or 
proprietor of the. building and leased the store over his head, and the 
man knew nothing about it until he was given one month's notice to 
move out. It was the oldest-established business in Lowell. His f atJier 
was there before him. In a month's time he was obliged to take 
up his bed and walk, if I may use the expression, and has gone onto 
a side street. In another store they did exactly the same thing, ex- 
cept that in this particular case, they did not get the store. But what 
did they do? They obliged the present occupant to increase his 
rent 50 per cent. In Cambridge, Mass., a druggist's rent was jumped 
from $7,000 to $12,000 because of pressure brought by these people. 
Now, if they do not succeed in obtaining locations they make a propo- 
sition to the owner of the building of such a character that if the 
present occupant decides to stay he will become a bankrupt. Now, 
when they got established in Lowell, what did they do? They took 
the proprietary goods, costing from $8 to $9 per dozen — I wanted 
to bring you an exact copy of the advertisement so that you would 
know that what I am saying is exactly so, but I was unable to get it, 
and I hope you will take my word for it — ^but those goods were sold 
as low as 49 cents per package, the wholesale dozen price of which 
was $8 or $9 a dozen. 

Now, the question has been raised here, What effect will certain 
legislation have upon the consumer ? If a consumer buys a package 
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of one of those articles he is certainly so much in, but if he buys any- 
thing else he pays a good profit. Is that a fair proposition? On the 
consumer's side, as Mr. Fmneran has told you, perhaps 6 times out 
of 10 the consumer never gets what he asks for, as he is coaxed 
into buying something else sold at a big profit. They had, perhaps, 
so many dozen of a certain package that was advertised at 49 cents 
apiece for sale. The first customers get them, and the great mass of 
customers that come after them never get them, because the supply 
was exhausted. At 10 o'clock in the forenoon the supply is exhausted, 
and then they proceeded to sell some other articles on which they 
would make a profit. 

Mr. Carlin. Suppose we were to follow your argument to its 
logical conclusion, and fix the price of every article that is sold by 
every retail druggist, or allow it to be fixed at one given price, what 
would become of competition among the druggists? 

Mr. Nixon. I do not ask for that. 

^ Mr. Carlin. I know ; but you are asking it for patented and copy- 
righted articles. While you are only asking it for certain articles, 
others are asking it for certain other articles, and, in the last analysis, 
we will have the prices of every atricle in your store fixed and we will 
have the prices of every article in your competitors' stores fixed. In 
that event, I ask you. What becomes of competition? 

Mr. Nixon. In answer to that question, I will say that I would like 
to see the retail trade of the country placed on exactly the same basis 
that the small manufacturer is placed by the United States law. 

Mr. Carlin. Are you willing to carry your argument to the last 
analysis and ask for price fixing on everything? 

Mr. Nixon. No, sir. 

Mr. Carlin. Then you think price fixing on a few things would 
be good and on other things would be bad ? 

Mr. Nixon. I have asked it on particular lines of goods because it 
is simply used as a club to form a monopoly. I have here some 
statistics to show you what has been going on in the past 10 years, 
covering New England and New York State principally. There is 
a system of chain drug stores 

Mr. Nslson (int^posing) . What is that system? What is it 
called? 

Mr. Nixon. It is known in New York as the Eiker-Hegeman Co., 
and in New England it is known as the Kiker- Jaynes Co. 

Mr. Nelson. Are they together or are they separated? 

Mr. Nixon. They are together, but they are operated under dif- 
ferent names in different States. 

Mr. Nelson. Who are they owned by? 

Mr. Nixon. They are not owned by pharmacists. 

Mr. Nelson. What is the rumor about them? 

Mr. Nixon. The rumor is that Henry Flagler was president of this 
company before he died, and that they are owned by Wall Street 
financiers. 

Mr. Nelson. He was a director of the Standard Oil Co. before he 
died? 

Mr. Nixon. Yes, sir. 

Mr. McCoy. I remember he had an office in New York. 

Mr. Nixon. Yes, sir. These people operate 94 stores. 
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Mr. Nelson. Might I pursue that inquiry a little further, because 
I want to see to what extent this combination goes? Is it not the 
understanding in the retail trade that the tobacco companies are oper- 
ating in the same way ? 

Mr. Nixon. Yes, sir ; they are controlled by the same people. 

Mr. Nelson. In other words, the surplus money made by the To- 
bacco Trust is put into chain stores? 

Mr. Nixon. Yes, sir; that is exactly what we claim. Now, they 
are operating 94 stores in this district. The financial rej)orts state 
that they are doing a business of $17,000,000 a year, which makes 
an average of $180,000 a year per store. The ordinary retail drug 
store does a business of from $15,000 to $25,000 a year. 

Mr. Carlin. Will you permit this interruption ? What this com- 
mittee wants to ask of you is whether you approve or do not ap- 
prove — and the question seems to be justified oy your argument — a 
general price fixing of all commodities which enter into a retail drug 
business ? 

Mr. Nixon. No; I do not ask that. 

Mr. Carlin. Wait a moment; you have not heard my question. 

Mr. Nixon. I beg your pardon. 

Mr. Carlin. Now, if you should favor that it would mean that 
your prices would be fixed and the prices of all others engaged in the 
retail business in the town in which you are located would be fixed, 
and I only ask you in all fairness if, under those circumstances, com- 
petition would not be entirely eliminated ? 

Mr. Nixon. I think it would. 

Mr. Carlin. Now, if we were to concede your request now and 
allow partial price fixing in the articles which you name, how could 
we in good conscience refuse price fixing in the articles which you 
do not name, but in which others are interested ? It is the principle 
I am laying oef ore you now. 

Mr. Nixon. It is a difficult question to answer. Of course, as I 
said before, I do not ask for that ultimate 

Mr. Carlin (interposing). We want to help the little fellow in 
business ; we want to help him set big. 

Mr. Alonzo a. Stewart. May I be allowed to answer that ques- 
tion? I think I am better able to answer than Mr. Nixon. 

Mr. Carlin. Yes. 

Mr. Stewart. What I think these gentlemen are after is this: 
That in certain lines of commodities the Government has granted 
to the owners thereof a monopoly. Now, where the Government has 
granted a monopoly to the individual, such as a monopoly under a 
copyright, a patent, or a trade-mark, the Government should compel 
the owners of the protected article to make the public price at which 
they sell to the public, so that every man who is compelled to pur- 
chase those things should know at what price he must buy them, 
and that no secret rebate is being paid. 

Mr. Carlin. I understand you are in favor of a partial price fixing 
and you want it confined to patent articles and copyright articles. 
But I am discussing the principle. What more reason is there for 
fixing the price to the consumer of one article than there could be 
for fixing the price to the consumer of another article? If price 
fixing is a good thing it ought to go all the way down the line, and 
if it IS a bad thing it ought to stop. 
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Mr. Stewart. In reply to that, if monopoly is a good thing along 
certain lines, which the Government grants, why not all the way 
down the line? 

Mr. Carlin. Yes; but monopoly is not a good thing under any 
circumstances, and therefore it ought not to be permitted. 

Mr. McCoy. If you wilL pardon me, I think that you and Mr. 
Carlin are talking about different propositions. Your contention, as 
I understand it, is that in those articles on which you can get pat- 
ents or copyrights or trade-marks, you claim that the Government 
should provide that there should be an advertised schedule by the 
manufacturer of those articles? 

Mr. Stewart. Yes, sir. 

Mr. McCoy. But you have not gone to the extent of contending 
that those manufacturers should fix the price at which there should 
be a resale ? 

Mr. Stewart. That is a question to be decided. 

Mr. McCoy. There are two propositions — one is that he should 
sell an article at a uniform price and the other is as to whether or 
not he diould be allowed to nx the retail price. 

Mr. Stewart. Yes, sir. 

Mr. McCoy. Your statement applies to one class. 

Mr. Stewart. Yes, sir. 

Mr. McCoy. As I understand you, as in interstate shipments the 
railroads are required to schedule their rates, so in interstate com^ 
modities the manufacturer should be required to schedule his rates. 
Then would come the question after that as to whether or not he 
would be allowed to fix the price of the resale of those goods. 

Mr. Stewart. That is what I am saying. 

Mr. Carlin. Now, you, perhaps, have not read this bill. 

Mr. Stewart. I have. 

Mr. Carlin. Because if you only want to go as far as Mr. McCoy 
indicates, the bill requires that now. 

Mr. Stewart. Not altogether; not the publicity feature of it. 

Mr. Carlin. But it does compel the price to be uniform? 

Mr. Stewart. Yes, sir. 

Mr. Carlin. And you approve of that? 

Mr. Stewart. Yes, sir. 

Mr. Carlin. And you go a little further and fix the price at which 
the wholesaler should sell to the retailer and the price at which the 
retailer should sell to the consumer ? 

Mr. Stewart. Yes, sir. 

Mr. Carun. Now, if we are going to do that with these few articles 
which you name — and the principle you contend is good — why should 
not we do it with the articles which jrou have not named ? Will we 
not find ourselves in the last analysis fixing the prices of certain 
things and leaving other things unfixed ? In the case of the lumber 
merchants who were here the other day, they desired to fix the price 
of lumber ; and in the last analysis we would have to fix the price, I 
expect, of a pleasure smile. 

Mr. Stewart. The only point of difference is that where the Gov- 
ernment grants a special privilege in the shape of a monopoly they 
ought to couple with it the necessity of uniformity of price. 

Mr. Carlin. Is not the effect of the bill as we have drawn it — 
you say you have read it ? 



Digitized by 



Google 



TBUST LEGISLATION. 185 

Mr. Stewart. Yes. 

Mr. Carlin. To compel uniformity in every class of commodity? 
Does not that of itself compel the publication of the price? 

Mr. Stewart. Not necessarily. 

Mr. Carlin. Then, if there is a difference in price anywhere they 
would be indictable under the statute. 

Mr. Stewart. Yes, sir ; if you could find it out. 

Mr. Carlin. If you did not find it out, it could not be doing much 
barm. 

Mr. Stewart. Well, I do not know about that. If you go as far 
as you can in transportation that is a step in the right direction. 

Mr. Carlin. You think that is a step in the right direction? 

Mr. Stbwart. Yes. 

Mr. Carlin. Now, in the second paragraph of the bill it prohibits 
contracts which would reauire retailers to sell exclusively one kind of 
goods. We are now pronibiting that and allowing tfie retailer to 
sell all goods in free competition. Do you think that is a good 
thing for the retailer? 

Mr. Stewart. I think so. 

Mr. Carlin. Then the retailers agree with everything we have 
here as far as we have gone? 

Mr. Stewart. Yes, sir. 

Mr. Carlin. They a^ee that it is a good thing. 

Mr. Stewart. Yes, sir. 

Mr. Nixon. That is very true indeed. Our only point is that we 
feel that under present conditions monopolies are being formed 
through the chain stores, which will drive us out of business. In 
Boston we have 20 of those chain stores. They pay the largest rentals 
of any stores in Boston, except, of course, tne department stores, 
and at the same time they say that they are doing a benefit to the 
public by selling goods without profit. Now, how do they do it? 
Do they cut rates on everything? They cut rates, but on every sin- 
gle article of goods they make or get control of they get absolutely 
the full price For. 

Mr. Carlin. Now, Mr. Nixon, we want to be fair with you and 
I know you want to be fair with us. What we are trying to get you 
to say is this : If we were to go to the point that you ask, namely, 
to require partial price fixing in the drug business, now could we fix 
it in the grocery business? 

Mr. Nixon. We have asked that only on trade-marked, copy- 
righted, and. patented goods. Now, you might say that everybo(fy 
could patent or copyright their goods ; they might make such pro vi- 
rions, if they wished. 

Mr. Carlin. But if all goods were patented or copyrighted then 
your argument would apply to all. 

Mr. V olstead. Of course, any article can be copyrighted. 

Mr. Nixon. Yes, sir. 

Mr. Carlin. Now, we want to help you, and you say the legislation 
we propose will help you. I want you to think over the general 
problem that confronts the legislature and that confronts the country 
m the last analysis, and I ask you again, in all fairness, would you 
have us protect price fixing in your business and not do the same thing 
in the other businesses? 
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Mr. Nixon. No, sir. 

Mr. Nelson. In other words, you are not going bt^yond the ijiienrion 
of trade-marks? 

Mr. Nixon. No, sir. 

Mr. McCoy. Let me ask you this, Mr. Nixon : Assuming that a man 
had a monopoly of an entire trade, you would not ask for that privi- 
lege for him, would you ? To make it clearer, Ingersoll has a monop- 
oly of the Ingersoll watch, but not of the watch business. 

Mr. Nixon. Exactly. 

Mr. McCoy. Now, let us suppose that Ingersoll had a monopoly of 
the entire watch business. You would not then ask that for himt 

Mr. Nixon. No, sir. 

Mr. McCoy. In other words, by granting the right to fix the resale 
price you do not thereby create a monopoly in any line of business, 
but you simply protect the man who is making one of fifty differ- 
ent articles of the same kind ? 

Mr. Nixon. Yes, sir. 

Mr. McCoy. Now, is it not the fact that in the case where they ad- 
vertise goods to be sold at less than cost that practice is almost uni- 
versally confined to those articles on which a large amount of money 
has been spent in advertising? 

Mr. Nixon. Yes, sir. 

Mr. McCoy. So that practically what they are doing is to take 
away from the man the benefit of his advertismg? 

Mr. Nixon. Exactly; that is what it does. 

Mr. McCoy. So that if we should go the limit and permit every 
man to copyright or trade-mark his goods and then to provide that 
he might fix the resale price, competition in flour and hams, for in- 
stance, would still remam? 

Mr. Nixon. Exactly. 

Mr. McCoy. But the man who made the best flour or produced the 
best hams would get the larger business, or the larger part of the 
business of his competitor who did not make as good flour or produce 
as good hams? 

Mr. Nixon. Yes, sir. 

Mr. McCoy. In other words, competition would not be cut out, 
and the man who advertised his goods would be protected 

Mr. Carlin (interposing). Oh, no; when it got to that point we 
would have fixed the price of every copyright or patent. 

Mr. McCoy. Let us suppose that there are 50 brands of smoked 
hams and that every one of them is protected by a trade-mark and 
that each one of the producers or sellers of the 50 brands of ham 
could fix. the retail price. Now, I am assuming that they do not 
combine, but that each one fixes the price of his own ham. There 
would still be competition among 50 men. 

Mr. Carlin. But suppose the Government should fix the price. 
He says he wants this done just like the Interstate Commerce Com- 
mission fixes rates. 

Mr. Nixon. Oh, no; I did not say that. 

Mr. McCoy. No; he said that on the analogy of the Interstate 
Commerce law they claim that the wholesaler should schedule his 
prices for the public; not to fix them, but to schedule them so that 
each man could buy on even terms with every other man. 
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Mr. Carun. Oh, I understand. Competition in each one of these 
articles would remain just the same, only each man would be able to 
get the benefit of his own advertising. 

Mr. Volstead. In other words, if he paid $5 to put a patent on 
his goods, he could make a monopoly of them. 

Mr. Nixon. On his own goods. 

Mr. McCoy. But not on all goods of a similar kind. 

Mr. Volstead. But if each one puts a trade-mark on them then 
all of them could make a contract for the resale. 

Mr. McCoy. Each one could make a contract for the resale. That 
would not be a combination. 

Mr. Volstead. They would not have to combine at all. The Wash- 
burn-Pillsbury and the other companies could go on and do the same 
thiiLg. 

]y&. McCoy. But the competition would still remain among the 
50 flour producers. 

Mr. Volstead. No ; it would not. 

Mr. Carlin. Under your system, Mr. McCoy, there would be no 
conmetition among the retailers in the same town on the same articles- 
Mr. McCoy. On, yes; because the retails instead of buying the 
Washburn flour would buy the other flour if it was better, or, if it 
was just as good, but lower in price. 

Mr. Floyd. Yes; but if there were 20 drug stores all selling lis- 
terine at the same price there would be no competition. 

Mr. McCoy. Not in listerine. 

Mr. Floyd. There would be none in Lyon's tooth powder. 

Mr. McCoy. None whatever; but Mr. Lyon has spent a million 
dollars in advertising, and why he can not get the benefit of his 
advertising I can not see. Now, he is protected in the use of the 
word " Lyon's " without any advertising. 

Mr. Carlin. But now the public has the right to buy it in any 
store it chooses at any price at which the store wishes to sell it. Now, 
we want to fix the price to the seller. 

Mr. McCoy. The suggestion is not that the Government fix the 
price, but that Mr. Lyon, having spent all this money, ought to get 
the benefit of his advertising. 

Mr. Volstead. He gets it now. 

Mr. Nixon. No ; he does not. 

Mr. McCoy. He sells his tooth powder for $3 a dozen. Now, some 
man in the retail business will advertise to sell it for $2.50 a dozen. 
Now, why does he do it? Is he ^ving: away 50 cents for the benefit 
of the public? Not at all. He is using the advertising for which 
Mr. Lyon has paid to get customers in his store so that he can sell 
to them other goods on which he does not cut the price at a very 
high price. In other words, he is stealing Mr. Lyon's advertising. 

Mr. Volstead. That is competition, 

Mr. McCoy. No ; that is theft. 

Mr. Carlin. Now, if you fix the price of those goods with which 
the public is familiar, to carry your argument to the last analysis, 
would you not have to go on and fix me price of Ihose goods on 
which the public lacked information? 

Mr. MoCoY. Now, suppose they do 
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Mr. Carlin (interposing). Then would you not desire^ compe- 
tition? 

Mr. McCoy. Not at all. You would not destroy competition in 
cotton goods, because there are hundreds of manufacturers in the 
cotton business manufacturing, for instance, shirtings. Now, I would 
protect every one of those manufacturers in his advertising, but you 
get your competition because here are fifty or a hundred cotton 
manufacturers who would compete with each other. 

Mr. Carlin. He is not talking about the manufacturer ; he is talk- 
ing about the retailer. 

Mr. McCoy. I know, and I am talking about the retailer. You 
say that this would prevent competition, but I say no. You do not 
see that 10,000 other people will compete with him in the cotton- 
goods business or in razors or listerine. The consumer does not need 
to buy Lyon's tooth powder; he can buy any otiier kind of tooth 
powder. 

Mr. Carlin. He can have his teeth extracted. 

Mr. McCoy. Yes, sir; he can go to the dentist and have them ex- 
tracted. 

Mr. Nelson. Mr. Nixon, what percentage of the drug-store trade 
is copyrighted or patented articles! 

Mr. Nixon. Ten years ago the percentage in my business was 
in the neighborhood of between 40 per cent and 50 per (^nt of pro- 
prietary goods. To-day the percentage in my business — ^I mow 
this statement is exactly accurate — is 7 per cent. Now, where has 
the rest of that 33 per cent gone ? And yet I live 18 miles frcMn one 
of those cut-rate drug stores. 

Mr. Nelson. Your competitor is a chain of stores owned by 
capitalists who have made their profits in other lines of business — 
oil or tobacco? 

Mr. NiioK. Yes, sir. 

Mr. Nelson. Now, if you can not stand the competition on the 
patented or copyrighted articles, how can you stand it as to your 
articles which are not patented ? 

Mr. Nixon. Well, the advertising of a pound of Epsom salts for 
a certain price has no eifect upon the public mind b^ause they do 
not know what it is worth, but if you advertise a 25-cent article 
for 12 cents the public mind is impressed with the belief that you 
are selling all the other goods in the store on the same basis; I 
want to show you why the advertising of low prices on certain lines 
of goods does not do the same thing on other lines of goods. 

Mr. Nelson. I want to know why they could not cut so low on 
everything as to drive you out of business. 

Mr. Nixon. They can not because other goods have not a fixed 
retail price. 

Mr. Nelson. Then, really, you can not stand the competition of 
these strong companies in other respects. 

Mr. Nixon. Oh, yes; but this is the great club 

Mr. McCoy (interposing) . The answer to that is that if they sell 
t»verything below cost they will soon go out of business themselves. 

Mr. Nixon. Yes, sir. 

Mr. Nelson. But is it not a fact that because of their tremendous 
resources they can sell their goods very low? 
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. - Mr. Nixon. Yes; because of secret rebates. Some dealers buy 
certain goods for $8 or $9 a dozen, and if they buy it in large quan- 
tities thev get a 10 per cent discount. The larger the store the 
greater tne discount. My friend Finneran gets a greater rebate 
because he does a larger business. It is the same as in the railroad 
business, and I do not see why the same principles can not be ap- 
plied to our line of business as in the other lines of business. 

Mr. MoCoY. Do you mean to say that Mr. Finneran is able to buy 
the same quantity and quality of goods for a less price than you 
can? 

Mr. Nixon. Yes. 

Mr. McCoy. You would hardly call that a rebate, then ? 

Mr. Nixon. Well, if his output is large enough, and if he buys 
in lO-gross lots he can get a larger discount because of the future 
possibilities of his business, because I live in a small town and he 
lives in a large town. 

Mr. McCoy. If he buys 10 ^oss he pays one price, and if you buy 
10 gross you pay a higher price? 

Mr. Nixon. Yes, sir. 

Mr. McCoy. In other words, then, they do not sell at the same 
price and in the same quantities to everybody ? 

Mr. Nixon. No. 

Mr. McCoy. And they take into consideration the fact that his 
business is likely to ^ow very large and yours is not? 

Mr. Nixon. Yes, sir. 

Mr. McCoy. And that is why you want the schedules published? 

Mr. Nixon. Yes, sir; it seems to me that is exactly on the same 
principle as railroad rebates. I do not see why the same principle 
can not be applied to cover every article that is sold in America. 
Now, you advertise teas at a certain price, but it does not cut much 
figure with the public, because there are so many varieties of tea that 
you do not know what they are really worth. But if you take a well- 
known article that is sol^ at a certain price and sell it at a lower 
price, the public will think that I have been " roasting " them, as the 
saying is, when getting a fair profit. You will find that goods that 
retail for $1 are rarely sold for more than $8 or $9 a dozen at whole- 
sale. I was talking with the buyer of one of the largest stores in 
Worcester a few days ago about shirt waists. They pay from $8 to 
$9 per dozen for shirt waists, and ladies buy them and pay $1 apiece 
for them. It is no more than they should pay. The actual cost of 
doing a retail business, as I said a while ago, is 25 per cent. 

Mr. McCoy. In other words, you claim that these are not exor- 
bitant prices. 

Mr. Nixon. Yes, sir ; but we are made to appear as charging exor- 
bitant prices. When we sell an article for a dollar and one of the 
chain drug stores sell it for 49 cents, the public believes that the * 
chain drug store is making a profit when they are selling below cost. 
I live 18 miles from one of those stores and in 10 years the percentage 
of my line of proprietary goods has dropped from 45 per cent to 7 
per cent. 

Mr. McCoy. It comes down to the question of stealing another 
man's appetite. 

Mr. Nixon. Yes, sir; that is the whole story. 
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Mr. Nelson. Have you looked into this question of chain stores 
outside of the drug stores? Do you know whether that is going on in 
all lines of industry? 

Mr. Nixon. I do not know that it is. At the present time it seems 
to be confined to this particular line of goods. I might say, however^ 
that it goes into other lines in this way : These chain drug stores are 

f)ractically developing into department stores. They carry large 
ines of bathroom material ana all sorts of things that you would 
find in an ordinary department store. In very many of those stores 
you will find the drug department occupying, perhaps, one-tenth of 
the space and these proprietary goods are simply used as a bait to 
draw the public there. 

Mr. Neuson. If the Government could destroy this chain of stores 
under the Sherman law, either as operating in restraint of trade or as 
monopolies, would not that be entering upon price fixing? 

Mr. Nixon. Well^hat would answer our purpose. We are fight- 
ing for existence. We do not care how it is brought about. I rep- 
resent 40,000 druggists in the United States. 

Mr. Cakew. You would not want the Government to fix the prices ? 

Mr. Nixon. No; but it seems to me that the Gt)vernment could 
allow the fixing of prices in the case of patented goods. I do not 
know why it could not be so. That is all we ask. 

Mr. Carew. You mean patented goods? 

Mr. Nixon. Patented, trade-marked, and copyrighted goods. 
That includes not only medicines but tooth powders and other toilet 
preparations. The normal price for tooth preparations is from 
$1.75 to $2 a dozen. It seems to me rather hard to meet the competi- 
tion of 12 cents a box. 

Mr. Carew. If we were to attempt to fix prices, we might fix them 
high or fix them low. The question of fixing them low would be a 
serious question. 

Mr. Nixon. We are perfectly willing to leave the supervision of 
this whole price proposition with a proper commission. I believe a 
proper commission would be fair. As I said, the actual cost of doing 
business in a drug store is 25 per cent in the retail business. That 
is about the average. In the country it is lower and in the cities it 
is 30 per cent and higher. In the city, drug stores are required to be 
in good localities, where they must pay high rents. They must have 
expensive fixtures and they must be well lighted. We have simply 
got to stop doing business or have some relief in some way. Now, if 
there are no other questions I will take up no more of your time. I 
thank you for the hearing you have accorded me. 

Mr. Stewart. Some of tlie gentlemen want to know whether they 
will have permission to file a written brief with the committee. 

Mr. McCoy. All right; they can do so. The committee is ready 
to hear from anyone who desires to be heard. 

STATEMENT OF MR. J. R. MOOREHEAD, NATIONAL SECRETARY 
NATIONAL FEDERATION OF RETAIL MERCHANTS, LEXING- 
TON, MO. 

Mr. MooREHEAD. Mr. Chairman, I understand the hearing yes- 
terday was because we had just arrived in the city. Only a part 
of our delegation arrived here yesterday, but we appeared before 
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the committee because the committee said they could hear us then. 
There are present before the committee now Mr. John A. Green, 
secretary National Retail Grocery Association, and gentlemen rep- 
resenting the plumbing interests and the coal interests, retailers all. 
Mr. McCoy. We will listen to them in any order you suggest. 

STATEMENT OF MB. JOHN A. OREEN, SECRETAET NATIONAL 
SETAIL OSOCEBS' ASSOCIATION. 

Mr. Nelson. Will you give us some idea of the extent of the or- 
ganization you represent? 

Mr. Green. We control possibly 100,000 members throughout the 
United States engaged in the grocery business, some of them being 
general merchants, but nearly ail of them carrying groceries to some 
extent. 

Mr. Nelson. Does your organization extend to all of the States of 
the Union? 

Mr. Green. All over the country. Well, there are several States 
which are not affiliated with the national organization, but we have 
about 40 or 42 States that are connected with that organization. 

Mr. Nelson. Do you have an organization in Wisconsin? 

Mr. Green. Yes, sir. 

Mr. McCoy. Your organization contains members not only from 
the cities but from country towns? 

Mr. Green. Yes, sir; all through the States. The secretary for 
the State of Wisconsin, Mr. Slattery, is located in Milwaukee. We 
are here in reference to these bills, and especially this one, which we 
do not quite understand. 

Mr. McCoy. Which one is that? 

Mr. Green. This is the one introduced by Mr. Clayton. 

Mr. McCoy. Is it a committee print? What is at the top of it? 

Mr. Green. No. 2 of the committee print, tentative bill by Mr. 
Clayton, in regard to the restraint of trade. We feel that we have 
been refused — when I say refused, I mean by that — take, for instance, 
the lumbermen's organization which was here yesterday. They have 
been held in contempt because they attempted to disseminate some 
information through their secretary. 

Now, we think that we ought to have the right to disseminate 
truthful information to our members if we have some truthful infor- 
mation to disseminate. We do not wish to violate the law. We are 
not in an organization to raise prices at all, but to educate our 
members as to the best methods or doing business, and other things 
of the same kind. 

Mr. McCoy. The lumbermen were found against because the pur- 
pose of the information, as I understand it, was to get the retail 
dealers to cease patronizing the wholesale concerns which sold to 
users and consumers. 

Mr. Nixon. I take it for granted that what vou say is true, 
although I do not know very much about it, only that they are held 
in contempt for circulating this information. I have had a great 
deal of experience in the grocery business; I have been at it for 20 
years, and I have looked into the matter in all its phases. I believe 
that the present system of distribution in the United States is the 
best and cheapest method on the face of the globe. Now, I am not 
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saying that in an offhand way. I have looked into it in other 
countries and through modem enterprise there is a system come 
in vogue, from manufacturer to wholesaler, to retailer, and then 
to consumer. We have been met in the last lew years by a growing 
institution that is reaching out in some way through what I con- 
sider fraudulent advertising — I will say untruthful advertising — and 
they have gotten hold of the business. 

Now, if we are doing business in the most economical way, it is not 
because we have a system that we are agreed upon, but it is because 
we have a system that has become a necessity tlu'ough modem evolu- 
tion of that kind of business. The wholesaler, as you all know, 
assembles in large quantities goods from all parts of tne globe under 
one roof. The retailer gets his supplies from one place. It would 
be impossible for me to get my nutmegs from one country and my 
spices from another coxmtry. But the plan is to cut down the 
expenses so that we can buj^ our products in the least expensive way. 
Now, if there have crawled into our business certain methods of othfepp 
businesses, have we the right to say when we know that a man is 
selling to us and also selling to our customers at the same price or 
lower! I think we have the right, when we have information that is 
detrimental to our business, to disseminate that information. Nearly 
90 per cent of the dealers are small dealers, and 10 per cent are the 
large combination houses or mail-order businesses, as they are known 
in common parlance. 

Mr. Volstead. What sort of information do you refer to as being 
detrimental to yo ur business? 

Mr. Green. Well, if I am buying from you, you should not become 
a competitor of mine. 

Mr. Nelson. You mean if he is a wholesaler ? 

Mr. Green. Yes. You should be a wholesaler; you should stay 
in your own field. But, further than that, I do not think that you 
should be allowed to buy a hundred car loads cheaper than I can buy 
60 car loads. If that is going to be the case the business of the 
country is going to be put in the hands of the fellow who has got the 
money and the small fellow is going to be driven out of business. 

Mr. Nelson. What you are talking about now is caused by lack 
of capital ? 

Mr. Green. Yes, sir ; and our inability to defend ourselves. 

Mr. McCoy. In other words, you want to be permitted to give in- 
formation to the retail grocery store in regard to those wholesalers 
who are practically competing with retailers ? 

Mr. Green. Weil, not particularly so much as manufacturers. 

Mr. McCoy. Well, say manufacturers? 

Mr. Green. Yes. 

Mr. McCoy. You want to let all in a similar line of business know 
what the people who make the goods are doing in the selling of 
them in such manner as to bring about practically a wholesale com- 
petition with the retailer. Is that the information you want to give ? 

Mr. Green. I want to give out information that I am being dis- 
criminated against in regard to prices. That is, that somebody will 
sell to somebody else at a less price than he will sell to me. 

Mr. McCoy. That everybody knows. 

Mr. Green. Yes ; but I am not allowed to say anything about it to 
our members. Take the case of the northwestern lumbermen who 
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were before the committee yesterday. They were tied up because they 
disseminated information through their secretary. 

Mr. McCoy. I think you are mistaken about the sort of thing they 
were brought into court for. I do not imagine that any complaint 
was made that any lumbermen were selling in car-load lots at a lower 
price than that at which they were selling 60-car-load lots. That 
everybody knows was done. I know about the lumber case. In fact, 
I know the secretary of the organization. But what they complained 
of in that case was that information was being given out to retailers 
that the big producers of lumber were selling to the men who actually 
put the lumber into the buildings. 

Mr. Green. Yes. 

Mr. McCoy. Instead of selling to these men who used it. 

Mr. Green. Yes, sir. 

Mr. McCoy. They gave out that information ? 

Mr. Green. Yes, sir. 

Mr. McCoy. And you want to give out similar information to that 
which was given out to the retail lumber dealers ? 

Mr. Green. Yes, sir. 

Mr. Nelson. What you want to get at, in effect, no matter how 
it is done, is to protect yourself from the wholesaler or manufacturer 
selling direct to the consumer in your territory ? 

Mr. Green. Not particularly in our territory. 

Mr. Nelson. Well, we are speaking frankly about these matters. 
You believe it unfair that you should compete with a manuf actu^ef 
of whom you buy your goods? 

Mr. Green. Yes, sir. 

Mr. Nelson. Now, I am looking at it along a larger line. Here is 
the producer on the one hand and the consumer on the other. 

Mr. Green. Yes. 

Mr. Nelson. Now, there is danger when we work that out. The 
manufacturer will take his share, the wholesaler his share, and the 
retailer his share of profit, and that will enhance the cost of living 
to the consumer to such an extent that he suffers by it. How are you 
going to protect the consumer when each organization is able to load 
down the cost because of its power? 

Mr. Green. That is not our idea. That is the very farthest from 
our minds. 

Mr. Nelson. But how is the consumer going to come out in this 
matter? 

Mr. Green. That is one of the greatest questions before the Ameri- 
can public to-day ; that is, the rignt of the manufacturer to name the 
price at which his product shall reach the consumer. 

Mr. Nelson. You are in favor of that ? 

Mr. Green. I am, on staple commodities. That question is re- 
ceiving more consideration at the present time than any other one 
thing. What we want — and I speak specifically for our own trade — 
is a fair remuneration for the services which we render the public. 
My experience and my observation has taught me, both in other 
countries and in this country, that the minute that we do not render 
that service, when there is any cheaper means of getting that stuff 
to the consuming public, we will not be here to enter a protest. 

Mr. Nelson. In other words, you do not complain against fair com- 
petition, but against pretending competition or unfair competition? 
31311— VOL 1—14^ — 13 
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Mr. Green. Well, both pretended and unfair competion. This bill 
will practically prohibit our telling our members of conditions that 
might exist in the trade detrimental to our welfare. 

Mr. McCoy. What words are there in the bill that cover that 
point? 

Mr. Green. The words "every contract," "combination in the 
form of trust or otherwise," " conspiracy in restraint of trade or com- 
merce," and the word " monopolize." Now, we do not monopolize, 
but this provision will applv to our association. It is on the first 
page of the bill ; that is, the first two or three words there — ^the third, 
fourth, and fifth lines. 

Mr. McCoy. This particular bill, if it should become a law, would 
not put you in any worse situation than you are now in under the 
Sherman law. 

Mr. Green. Yes ; but we are trying to better that situation. We 
thought that by coming here and talking this thing over there might 
be some relief. 

Mr. McCoy. In other words, you hoped that we might so amend 
the Sherman law as to give you some relief? 

Mr. Green. Yes, sir. Now, I have had introduced in several State 
legislatures throughout the country a measure prohibiting untruth- 
ful advertising, and I hope the day will come when we will have it 
here. I saw recently in a catalogue an advertisement for a stove. 
In the advertisement it weighed so much, but in the store it weighed 
a great deal less. You could not tell the difference except by going 
in the store and feeling the stove. I saw an advertisement in a 
paper recently for a sash for a greenhouse, and the price was $1.20. 
That was the statement made in the paper. The merchant was ask- 
ing $8.50 for it. Now, it was advertised for $1.20 in that very paper^ 
but he was asking $3.50 for it. Now, if we can have the privilege or 
informing our members as to what is the truth of these matters, 
the minute we begin to disseminate any information of that kind we 
will be fined, just the same as the Southern Wholesale Groceries. 
. Mr. McCoy. I think you are entirely mistaken in assuming that 
any law, the Sherman law or any other law, would prevent your 
stating, at the risk of being indicted for criminal libel, perhaps, 
that a certain man was advertising to sell one thing whereas he 
was selling another. There is nothing in the Sherman law as to 
that. As you have the lumber case in mind, I am quite clear that 
the one thing that j'^ou are complaining about that is now forbidden 
by law is the notification to the retail dealers of the name^ of those 
who pass over their heads and sell to the consumers. Now, if you 
make a statement about it you take the risk of having some man 
indict you for criminal libel, or having a civil suit for libel. But 
aside from that risk you take no risk under the Sherman law if you 
say that John Jones advertises a stove to weigh 50 pounds when, as 
as matter of fact, it weighs 25 pounds. As a matter of fact, all the 
dealers of the country could get together and make that statement, 
and if you told the truth no law could reach you, provided you did 
it in good faith. 

Mr. Green. Is it a fact that we can assemble and discuss just such 
questions as we are talking about now? 
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Mr. McCoy. Well, if I were your attorney I would advise you 
that you could do that with perfect impunity so far as the Sherman 
law is concerned. 

Mr. Green. Suppose the Department of Justice comes into your 
office every three or four weeks or even three or four times a year 
and wants to look through. Some time ago a gentleman came in and 
gave me his card and went through our office and looked all over. 
We were very glad to have him, of course. 

Mr. McCoy. What was he looking for? 

Mr. Green. He was looking to see whether we had anything in 
restraint of trade. He looked at our books and papers and we were 
very glad to show them to him. 

Mr. McCoy. What do you think he suspected? 

Mr. Green. I do not Imow. 

Mr. McCoy. How did he happen to come to your store? 

Mr. Green. Oh, he did not come to our store ; he came to the office 
of the association. 

Mr. McCoy. Oh, I thought he came to jour store. 

Mr. Green. No; he came there twice m the past year. He came 
to the office and not to the store. I have nothing to fear from any- 
body. I opened up our books to him and was glad to do it. 

Mr. Nelson. You represent the grocerymen ? 

Mr. Green. Yes, sir. 

Mr. Nelson. Do you know of any locality where the local grocery- 
men get together and fix prices, or agree upon prices? 

Mr. Green. I do not believe there is a place in the United States 
where they do that. 

Mr. Nelson. Now, outside of that, what could the Department of 
Justice be looking into your affairs for? 

Mr. Green. Well, I do not know. We have always been given to 
understand, in fact, I was told by an attorney, that they had no right 
to take up the question of the expenses of our business. However, 
I like to snow a man the cost of my business. 

Mr. Nelson. Would not that come back to the question of prices? 

Mr. Green. No ; that is not the question of prices. It is a question 
of conducting your business to get the most out of it. A man should 
understand his business. For instance, he may go along and he will 
say, " I am buying this stuff for 20 cents and I will sell it at 21 cents 
and I will make a penny." Now, is it restraint of trade if I say, 
" Here is what I do in my store," and show my expense account ? 

It is true enough, goodness knows, all over the United States, 
that unless a man advertises it is impossible to build up his business. 

Mr. Nelson. What leads you to think this comes under the pro 
hibition of the Sherman law? 

Mr. Green. We have been given to understand that, and by pretty 
good lawyers. 

Mr. NeivSon. But that is neither in restraint of trade nor a mo- 
nopoly. 

Mr. Green. That is all we are in business for; that is all our asso- 
ciation stands for, to educate our people as to the best methods of 
doing business, and to try and secure such legislation as is con- 
sidered of benefit. We believe it is to our benefit to advertise. 
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Now, you take bill No. 2, which provides that no person- 



Mr. VOLSTEAD (interposing). I think you mean the first section 
of No. 1. 
Mr. Nelson. Yes ; that is what you want, I think. 
Mr. Green. Yes ; I will read it : 

That it shall be de^ued an attempt to monopolize trade or commerce amoni? 
the several States, or with foreign nations or a pert thereof, for any person 
in interstate or foreign commerce to discriminate in price between differemt 
purchasers of commodities in tlie same or dilTerent sections or communities, 
with the purpose or intent to therei)y injure or destroy a competitor, either of 
such purchaser or of the seller. 

That means that somebody else shall buy cheaper than I can buy. 

Mr. Volstead. How do you figure that would operate? Do you 
think that would be of any value to the grocers? 

Mr. Green. I do not quite understand your question. 

Mr. Volstead. Do you believe that section would be of any value 
to you? 

Mr. Green. No; I do not think it is. The tact that big combina- 
tions can buy cheaper than I can buy is a thing that should not 
exist, I think. 

Mr. Volstead. Do you think this measure would tend to prohibit 
that? 

Mr. Green. No. 

Mr. Nelson. You are in favor of the section, however, that pre- 
vents discrimination in prices? 

Mr. Green. Yes ; we are in fevor of that. 

Mr. Nelson. You are in favor of that proposition ? 

Mr. Green. Yes, sir; we are against discrimination in prices. I 
do not know how much this is going to cover. Now, as I said before, 
we have certain lines of business 

Mr. Nelson (interposing). That would do this, would it not? If 
you are handling or if you are selling some article, a combination 
that sells that article in one place at one price would not be able to 
come into your locality and sell it at a cutthroat price, and if that is 
so, would not that protect you ? 

Mr. Green. Yes, sir. 

Mr. Nelson. That is what this is intended to accomplish. 

Mr. Volstead. Let me ask you whether this section would accom- 
plish anything of that kind? 

Mr. Carlin. Yes ; that is intended to cover that particular case. 

Mr. Volstead. I do not believe it would be very effective. How 
would you be able to prove that it was " with the purpose or intent 
to thereby injure or destroy a competitor, either of such purchaser or 
of the seller?" 

Mr. Carlin. You could do that in the same way you could prove 
anything else. Take the Standard Oil case. Everybody knows what 
the effect of that was. 

Mr. Volstead. I know, but here is a grocer, and he buys from one 
of those concerns. How is he going to be able to prove that he sold 
at a lower price for the purpose of injuring somebody else? 

Mr. Green. I do not know how you are going to prove that. 

Mr. Volstead. How are you ever going to be able to prove that it 
is done for the purpose of injuring or' destroying a competitor? 
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Mr. Carlin. As I said, you could prove that in the same way that 
you could prove anything else. 

Mr. Gkeen. There is another thing I would like to discover, and 
that is whether the w^holesaler is selling to the consumer. I ought 
t^ know that. He either wants to sell to me or to the consumer, put 
he ought not to sell to me and then be a competitor of mine, and I 
want the privilege of discovering that information. 

Mr. Nelson. Would you object to his selling only to consumers? 

Mr. G«EEN. That is a diflFerent thing. We caii not do anything 
with a man of that kind. 

Mr. Nelson. You would not object to that? 

Mr. Oreen. I do not know. You mean a man 

Mr. Nelson (interposing). A manufacturer selling directly to con- 
sumers. 

Mr. Green. Well, I do not know why he should. 

Mr. Nelson. I just wanted to get your views on that situation.* 

Mr. Green. Well^ if a manufacturer wants to sell to the customer 
or to distribute his product throughout the country I do not know 
how we are going to stop him ; but at the same time I do not know 
why it should be done, because we have an economical distribution 
now and the most economical, I think, that can be devised. However, 
if some one person undertakes to do his business in some other w.ay, 
we can not stop him, as far as I know. But I am not in favor of it, 
by any means. 

Mr. McCoy. When Mr. Low^ appeared before the committee yester- 
day he spoke very strongly in favor of cooperative stores; that is, 
stores, as you know, (n^ganized by consumers. What is your view 
a/bout such stcwres ? 

Mr. Carew. Dealing directly with the wholesalers. 

Mr. Green. They are a failure, and I will tell you why, if you will 
permit me to do so. 

Mr. McCoy. I did not mean to go into the question whether or not 
they are failures, but would you prevent their coming into existence ? 

Mr. Green. I do not know why they should come into existence. 

Mr. McCoy. He said they were an enthusiastic success. 

Mr. Green. Well, I think he must be mistaken about that. 

Mr. Nelson. You have a right to differ from Mr. Low, and we want 
your views. 

Mr. Green. Let me talk to you for two or three minutes about this 
thing. 

Mr. McCoy. Regardless of whether they are a success or a failure, 
would you undertake to prohibit their existence ? 

Mr. Green. Well, I do not know ; I do not know whether I would 
or not; that is, I do not know whether I would attempt to stop the 
beginning of them, because time tells when they are down and out. 
They can not succeed in this country. They will never succeed, and 
I will tell you why in two or three minutes. I was in England four 
years ago. I have been to England since, and I am going again. 
I went there on purpose to study trade conditions, and, in addition, 
of course, I went for a good time. But when I was in England a 
motion was made in a cooperative society in the city of Jarrow, 
which is in the north of England, a few miles from the city of New- 
castle. You have often heard the saying, " Carrying coals to New- 
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castle." The city of Jarrow is near Newcastle. A lady got up and 
moved that the minimum wage of a girl from 12 to 14 years of age be 
5 shillings a week. A gentleman got up and supported the motion, 
and he said that he had to admit one thing, and he was ashamed to 
do it, that girls 18 and 19 years of age — ^young women — ^were willing 
to begin at the minimum wage of 5 shillings a week, $1.25. Now, 
that could not go into effect without going into the general board. 
The general board took it up and discussed it, but the board turned 
it down because of the fear that it would interfere with dividends 
that they had to pay. A condition of that kind can not exist in 
America. 

Mr. McCoy. Conditions pretty nearly as bad do exist, but that is 
aside from the question I asKed. I could take you into places in New 
York where girls, lots of them, and families, do not earn more than 
$1.75. 

Mr. Green. Let us as American citizens blush with shame that 
such a thing exists. 

Mr. McCoy. That condition ought never to be, but it does not 
affect the question whether or not you should put a stop to these 
things. 

Mr. Green. I wish some plan could be devised whereby we could 
stop that thing. 

Mr. Carlin. Look at section 10 and tell us whether your associa- 
tion approves of that section or not. 

Mr. Green. I will read it : 

That it shall be deemed an attempt to monoix>lize trade oi: commerce among 
the several States, or with foreign nations or a part thereof, for any person 
in interstate or foreign commerce to make a sale of goods, wares, or merchan- 
dise or fix a price charged therefor or discount from or rebate upon such price 
on the condition or understanding that the purchaser thereof shall not deal 
in the goods, wares, or merchandise of a competitor or competitors of the 
seller. 

Mr. Carlin. You understand that, do you? 

Mr. Green. In case there was a cooperative store started that I 
should not object to their getting goods? 

Mr. Carlin. Oh, no. The point is that a manufacturer shall not 
sell you his goods and require you to contract with him to sell his 
goods exclusively. This provision would give you the right to sell 
his competitors' goods or anybody's goods you pleased. 

Mr. Green. 'V^ll, personally, I would not want any manufacturer 
to stop me from buying goods from any manufacturer. 

Mr. Carlin. Then you think that is a good provision ? 

Mr. Green. Yes ; I do not think there is anything wrong about it 
in any particular. Now, if you have no questions, I will give way 
to the gentleman who wants to be heard. 

Mr. Volstead. If you want to give any further explanation as to 
why cooperative stores could not exist in this country, I would like 
very much to hear it. 

Mr. Green. Will you allow this gentleman to speak who wants to 
catch a train? And then I will resume my statement. 

Mr. Moorehead. I would like to introduce to the committee Mr. 
Trainor, of Baltimore, Md. 
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STATEMENT OF MB. JOHN TBAINOS, OF BALTIMOSE, MD. 

Mr. Trainor. My name is John Trainor, of Baltimore, Md., and 
I am engaged in the steam heating and plumbing business, steam 
and hot- water heating. I in part represent the Jsational Associa- 
tion of Master Plumbers on this occasion. 

Mr. Nelson. Officially, what is your position in the plumbers' 
association? 

Mr. Trainor. I am just a member at present. I was formerly 
national president. I am engaged in private practice, but imder ouc 
rules a man who has occupi^ the position of president is a member 
while he lives, pending good behavior. So that is the only position 
I have at present. 

Mr. Chairman and gentlemen, I was handicapped a little bit by 
not hearing what was going on. I did not hear the questions and I 
did not hear the answers very well. It was because of my hearing. 
I am not deaf, but I am a little bit hard of hearing to-day. So I 
do not know the nature of the questions that have been propounded. 

However, we feel that this oill is intended to be a sort of inter- 
pretation of the Sherman Act as it applies to trade. There is some- 
thing in regard to the present Sherman Act and its interpretation 
by the Department of Justice that troubles us very greatly. We have 
been cited to come before the department, and after making our 
objects and purposes known they seemed to be entirely satisfactory 
to the department. 

Mr. McCoy. Have you a written constitution and by-laws? 

Mr. Trainor. Yes, sir. 

Mr. McCoy, Can you file those with the committee? 

Mr. Trainor. Yes, sir; we would be very glad to do so. However, 
we have not them with us this morning. 

Mr. McCoy. Well, send them to the committee. I would like to 
ask Mr. Green to do that also. 

Mr. Green. I will be glad to do so. 

Mr. Trainor. Here is one of our troubles : Certain manufacturers 
and mail-order houses — ^I will not sav conspire — make a business, 
arrangement amongst themselves that they will distribute their goods 
through certain channels, the mail-order house taking a certain 
percentage of the manufactured article, with the understanding that 
the balance of the goods turned out by that concern shall be sold at a 
certain price to us as contractors and retailers 

Mr. Carlin. Do they not go further and fix the price at which 
they shall be sold ? 

Mr. TitAiNOR. They try to tell us about that, but we do not fix 
the price. We will not tolerate that. We have been in existence 
for a great many years and we have never tolerated the question of 
fixing prices. We believe that competition should exist amongst 
men legitimately engaged in business. If somebody else has less 
overhead charges and can afford to sell goods at a lower price to 
the consumers than others can sell, we believe that he ou^ht to have 
the right to do so. We object to manufacturers combining with 
mail-order houses in order to make a distributing agency. We be- 
lieve in having open competition, and that if a man bids lower than 
his competitors he should secure the business. 
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Mr. McCor. Let me ask vou this Question: Does each manu- 
facturer, say, of bathtubs, pick out a dinerent man in Baltimore, or 
do they all pick out the same man? 

Mr. Trainor. Oh, no; he might not pick out any of them, and 
some of them sell on a fair basis. 

Mr. McCoy. Are there several manufacturers of a given article 
who get together and pick out one man in Baltimore, or do thOT get 
together and say, "I will pick out one man,'' another says, " 1 will 
pick out another," and the third says, " I will pick out a third." In 
other words, is there a combination among the manufacturers on 
the one hand and among the big dealers on the other, or does each 
manufacturer pick out an individual? 

Mr. Trainor. I think that each manufacturer that picks out any- 
body picks out an individual on his own account, or some manu- 
facturer arranges with a mail-order house and the mail-order house 
will get certain discounts. 

Mr. McCoy. Then, who picks out the man in Baltimore that he 
wants to handle the goods? 

Mr. Trainor. The manufacturer. 

Mr. McCoy. Then why does he go to a mail-order house, say, in 
Chicago, to pick out a plumber in Baltimore to handle his goods? 

M. Trainor. He picks out the mail-order house to sell a certain 
percentage of the goods. He will probably pick out one small town 
at a time, or a large town, and sell goods at low prices, which will 
destroy competition. 

Mr. MCoY. Is the man who picks out the man in Baltimore who 
has the exclusive handling of the goods the man who makes the 
goods ? 

Mr. Trainor. It is the man who makes the goods, and he sells the 
balance of his goods that the mail-order house can not take. 

Mr. McCoy. But the mail-order house does not pick out the con- 
tractor? 

Mr. Trainor. No, sir ; he only makes the arrangements that he will 
do certain things and then when he has competition destroyed he can 
fix the prices to suit himself. There must be some goods delivered 
in every town or city for stock and convenience, and neither the 
manufacturer nor the mail-order man is willing to do that, because 
that would entail expense ; he wants the small dealer to do it. 

Mr. Carlin. In return for that he gets a contract from this par- 
ticular man that he will not handle anybody else's goods? 

Mr. Trainor. Yes, sir. 

Mr. McCoy. Do you not think that section 10 of our bill would 
prevent that ? You see, under that section if he does the thing com- 
plained of and it is proven, it would be a violation of the law. That 
IS, if we succeed in getting this bill enacted. 

Mr. Trainor. Well, I believe, if it is proven, we have a remedy that 
can be legally applied. We respect our Government and our laws 
as much as anv men in the world. We would feel disgraced if the 
Department oi Justice ever brought suit against us and brought us 
to trial, even though we were exonerated. If, in addition to that No. 
10, we were allowed to make the facts known in the case, the plain 
honest facts, just to publish them and circulate them without recom- 
mendation or remedy, I believe that trade matters could be better 
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adjusted. Personally, I would not deal with any manufacturer in 
the world who would sell me goods and stock and then go out in the 
market and sell against me and my customers probably as low or 
lower than the price at which I buy my goods from him and destroy 
my business. The first duty of the Government is to protect its own 
people. There is such a large number of people in the retail business 
that no aggregate of trade or money should be permitted to destroy 
them. 

Mr. Carlin. On the other hand, you feel that you should have the 
right to buy goods from whomever you please ? 

Mr. Trainor. Yes, sir. 

Mr. Carlin. Under this section, do you not think that your whole 
case would be met if we gave you permission to make public the 
prices charged? 

Mr. Trainor. I was one of the committee that was cited before 
the Department of Justice about five years ago, and our offense, or 
what thev thought was an offense, was to publish in our bulletin the 
names of the manufacturers and wholesalers in plumbing and heat- 
ing supplies, simply with a heading, for the information of our 
members. 

Mr. Carlin. Does your association deal with the Sanitary Manu- 
facturing Co.? 

Mr. Trainor. Yes, sir ; that is, where the Sanitary Manufacturing 
Co. will do business with us, because in some towns they will not do 
business with us at all. They have some kind of an arrangement 
whereby they sell to jobbers, and in those towns we have to go to 
the jobber that handles their goods. But we were told that this 
brown book that we published, while it was not a black list, it looked 
like a white list. Now, we simply wanted to keep our members in- 
formed as to who was dealing in goods and wares in a wholesale 
way. I do not purchase there, and the reason I will not purchase 
there is that I would be foolish to help a competitor to further crush 
me out of business by giving him a profit on the job on which he 
«7as competing with me. Indeed, I could not live at all if the manu- 
facturers were to deliver goods in every building in which I was 
working. The end of it all would probably be that I would be one 
of their distributing agents working in their office. 

Mr. Carlin. You think he ought to have a right to select his cus- 
tomers? 

Mr. Trainor. Yes, sir. 

Mr. Carlin. Then you approve of section 9? 

Mr. Trainor. Yes, sir. We want to get some interpretation of it 
whereby we know what is legal for us to do. 

Mr. Carew. As I understand it, the thing you want to do is to pub- 
lish the truth? 

Mr. Trainor. Yes, sir; the unvarnished truth, and we will be glad 
if the Government investigates it at any time it thinks proper. 

Mr. Carew. And the truth in your case consists of a list of names 
Now, what do your members understand by that? What is under- 
stood by that list? 

Mr. Trainor. They understand that those are the concenis that are 
engaged in manufacturing and wholesale dealing in our supplies; 
nothing else. 
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Mr. Carew. And the fact that a man's name is omitted frcmi tiiat 
list is information to your members that he is a wholesaler who is 
also a retailer? 

Mr. Trainor. Well, that could be implied very nicely. Of course 
it could. 

Mr. Carew. We all know that a wink is as good as a nod to a blind 
horse. 

Mr. Trainor. Yes, sir ; perfectly true. 

Mr. Carlin. In other words, the effect of that is to boycott the 
fellow whose name does not appear in your publication ? 

Mr. Trainor. Not at all. 

Mr. Carew\ I do not want you to be afraid of that word "boy- 
cott." 

Mr. Trainor. Well, I do not like the use of the word. I believe it 
was originally applied by the labor organizations, and I think it is 
a very obnoxious word. 

Mr. Nelson. They are perfectly frank in admitting what it is. 
They call it a boycott. 

Mr. Trainor. That is right. We want to give out the information 
to our members that they need not deal with our competitors unless 
they wish to. 

Mr. Nelson. Now, the real truth is that you want to be able to tell 
the world, without being in violation of the Sherman antitrust law, 
that certain gentlemen are not only selling wholesale but are selling 
retail? 

Mr. Trainor. And are consequently competitors of ours. 

Mr. Nelson. And the retailers will understand that and will then 
withdraw their patronage? 

Mr. Trainor. Well, that might be the final result. In the last 
analysis it might be so. The Department of Justice said to us that it 
looked like we meant it for a white list instead of a black list, and 
they advised us not to publish it, and we stopped it immediately. 

Mr. Nelson. Well, I am not excusing anybody, but I want to get 
at this point: How far can we protect farmers, laboring men, and 
merchants against the operation of the Sherman law where they 
simply wish to control their own patronage ? 

Mr. Trainor. Well, I do not know. 

Mr. Nelson. You justify this right to publish a white list on the 
ground that you have a perfect right to control your patronage? 

Mr. Trainor. The principles of self-preservation dictate that. We 
are willing to say that if any manufacturer will come into our town 
and open a business and pay his own expenses there^ that is not so 
bad. We raised that point with the Department of Justice that our 
competitors in the wholesale business wno were also selling at retail 
did not pay any license and contributed nothing toward the support 
of the State, and hence it was unfair competition. If they will be 
subject to the expenses that we are subject to, we do not care how 
they sell their goods, or at what price. 

Mr. Nelson. Where does the consumer come out in all this? 

Mr. Trainor. We would be delighted if the commission would in- 
vestigate the subject for the reason that we think the consumer would 
be far better served. 

Mr. Nelson. But how? 
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Mr. Trainor. The consumer would have the advantage of a local 
man experienced in the selling of goods. 

Mr. Nelson. But might not that man put the goods up so high as 
to be excessively high to the consumer ? 

Mr. Trainor. There are 600 men in the business in the city of 
Baltimore, and with such an enormous number of men in this busi- 
ness there could not be any fixing of prices. 

Mr. Morgan. In other words, the number of people would insure 
competition? 

Mr. Trainor. Yes, sir. And then, again, the consumer is dealing 
with some one who is expert in his line. Thev recommend an article 
that is suitable for the purpose and they install it at as low a price as 
they can and live, because if they raise the price their neighbors will 

fet the business. If the goods are sold by the mail-order house or 
y combination stores or by distributing stations, there is no one to 
look after the business, and the consequence is the business would 
probably be destroyed or they could not give good service. The 
effect of all of the business arrangements that have been made with 
us has been to raise the price, because when the competition is de- 
stroyed, as in the case where the manufacturer will not sell to us at 
all, he picks out a manufacturer in one city to handle his goods — for 
instance, the Sanitary Manufacturing Co. 

In large cities there may be two or three agents of it. You have 
to go to the jobber and buy those goods. You can not buy them from 
the manufacturer. We believe that in that case where we have to j)ay 
for construction and it requires skill and experience and scientific 
Imowledge, such as it does to fit up a modern building for office pur- 
poses or governmental purposes 

Mr. Nelson (interposing). Let me ask you this question: You are 
are a plumber? 
" Mr. Trainor. Yes, sir. 

Mr. Nelson. Do you have to buy of a plumbers' trust? 

Mr. Trainor. I do not think so. I think the Bathtub Trust was 
intended to be a trust fixing the price of every enameled article. We 
had to buy from them and pay their prices while they existed. 

Mr. Nelson. So your competitor now is the mail-order house ? 

Mr. Trainor. Yes, sir. The mail-order house is our worst com- 
petitor. They bring discredit upon the business such as I am in. 
They will send their catalogues to people who do not know how to 
pick out fixtures, and when they are delivered on the ground we can 
not put them in. The mail-order house will not take them back and 
the unfortunate person who bought them tries to make an arrange- 
ment to use them somewhere else. There are valves in these auto- 
matic flush tanks intended for high pressure, and they are sent to 
small suburban towns where the water pressure is 10 or 15 or 20 
pounds and they will not operate at all, and the consumer suffers 
from that. 

Mr. Carlin. In effect, any person whose name does not appear in 
your publication is debarred from doing business with your associ- 
ation. Is not that true? Have not your members agreed among 
themselves not to buy of anyone whose name did not appear in your 
publication ? 
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Mr. Trainor. Absolutely not, and I do not believe that 20 per cent 
of our members have seen the publication. There has not been any 
publication for about five years. We at once stopped the publication 
of the so-called " brown book." 

Mr. .Carew. Did you ever try to do it by word of mouth ? 

Mr. TR.VIN0R. If you mean if anybody asked me who was the 
wholesale dealer in my town, I told him. I would tell anybody if 
anybody asked me to-day. 

Mr. Nelson. You would tell them the truth, too; you would not 
give them the name of anybody selling to your customers ? 

Mr. Trainor. Well, I have not had any trouble with anybody 
selling to my customers. No manufacturers ever sent any goods to 
my building for my customers, because I knew I could not pay my 
expenses and educate my family unless I could install plumbinff in 
the right way ; that is, unless 1 furnished the materials myself, or 
had some interest in the operation that was going on. Of course I 
have some responsibility, because if I break one of the fixtures I have 
to restore it. 

Mr. McCoy. What do you think of the publication in the Federa- 
tionist, the paper of the American Federation of Labor, of the " We 
.don't patronize" list, which they were forbidden to publish in the 
Buck's Stove & Range case? 

Mr. Trainor. Well, I would answer that by stating that it reminds 
me of a story I once heard about a farmer who used a big farm for 
pasture, and one day when he was out plowing on his farm the steer 
bull who was the superintendent of the cattle on the farm was wan- 
dering around. The railroad had come through there recently. As 
the train came in the bull raised his head and ran out on the track, 
lowering his horns. Afterwards there were some grease spots found 
along the track. The old farmer touched his horses and said, " Get 
up " ; then, looking at the grease spot, he said, " I admire your spunk, 
but I question your judgment." So I admire the spunk of the gen- 
tlemen, but I do not see how else they could protect their interests. 

Mr. McCoy. But they are not publishing it now. There is not 
anything different in essence between the kind of list that you want 
to publish and the "We don't patronize" list of the Federationist. 

Mr. Trainor. Well, I do not know what the relative merits are. 
We simply want to publish the facts without any special inducement 
to anybody to circulate them. 

Mr. McCoy. Well, would you approve of the circulation of that 
list by the labor unions? 

Mr. Trainor. Well, I think not, in the face of the interpretation 
of the law. 

Mr. McCoy. I am not asking you the legal proposition, but as- 
sume that the Buck Stove & Range case had never been in tne courts 
at all. What would stop you publishing your list would stop them, 
too, would it not? 

Mr. Trainor. Yes, sir; it stopped them before it stopped us. 

Mr. McCoy. Now, would you care to see the law amended so as to 
give your organization the right to publish your list and also to give 
the labor organization the right to publish their list? 

Mr. Trainor. I would like to see the law framed, if it would not 
be disastrous to the interests of any people of this country, so as to 
enable any business like mine, plumbers and heating association men, 
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to protect their interests so that they might succeed. For instance, 
the selling of a wagon, advertising it to be a certain thing, when it is 
not a certain thing at all 

Mr. McCoy (interposing). Well, you are getting away from the 
point. You claim that you want to have and you ought to have the 
right to publish a list of names of manufacturers from whom goods 
can be bought wholesale. 

Mr. Trainor. Yes, sir. 

Mr. McCoy. Now, you have admitted that by implication 

Mr. Trainor (interposing). No; pardon me, Mr. McCoy. I said 
from manufacturers who retail their goods. 

Mr. McCoy. Very well. You want to publish the list of manu- 
facturers who retail their goods? 

Mr. Trainoh. Yes. 

Mr. McCoy. And from that you want your members to infer that 
they had, in their own interest, better not buy from anybody else. 
Now, that is exactly what the labor organization wanted to do in 
advertising their "We don't patronize" list. They claimed that 
the firms and corporations named under that heading had treated 
labor unfairly, and that, therefore, labor, in its own interest and for 
its own protection, should not buy the goods produced by those peo- 
ple. Now, is there anything essentially different between the two 
plans, so that you could approve of your plan and^ disapprove of 
their plan? 

Mr. Trainor. Yes,, sir. The difference is that we make no attempt, 
and never did, to fix prices, and that is their main object. They have 
nothing to sell but their labor, and they are trying to actually fix the 
prices m dollars and cents. We would be perfectly willing to be 
dissolved the moment we attempted to fix the prices. 

Mr. McCoy. Now, on that "We don't patronize" list are the 
names of many with whom the labor organization quarreled, not be- 
cause of wages but on account of conditions being insanitary or dan- 
gerous or otherwise bad in the places of employment. Would you 
be willing to see them in a position where they could publish a list 
of persons who did not have proper sanitary conditions in their 
factories? 

Mr. Trainor. Well, I know so little about labor organizations that 
I do not know what they would like to have. 

Mr. McCoy. Well, I am assuming that they list manufacturers who 
do not provide safe quarters or safe machinery. Now, would you 
give them the right to publish a list of such manufacturers? 

Mr. Trainor. I certainly would, if that is what they want to 
accomplish — ^to have proper housing and proper treatment for the 
workmen. 

Mr. McCoy. Then, the only way in which you would restrict them 
would be in publishing a list of names of those whom they did not 
patronize because those persons did not pay high enough wages ? 

Mr. Trainor. Judge, I would not restrict them at all, because I 
do not know what other way the men would have of getting their 
just reward. It might be absolutely necessary for them to do that, 
but I am not prepared to assume that. 

Mr. McCoy. But assume, for the sake of argument, that it is neces- 
sary for the labor men to publish a list of that kind in order to get 
proper wages, would you approve of that list? 
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Mr. Trainor. I would approve of it is it was necessary for them 
to maintain themselves in a proper way as American citizens. 

Mr. Barry. I might suggest that a parallel case may be found in 
the publications of Dun and Bradstreet. I think that is a parallel 
case. We want to operate under the same law as the credit associa- 
tions operate under. 

Mr. McCoy. And then those have an entirely different reason, be- 
cause the man who sells the goods to him would be likely to lose his 
money ? 

Mr. Barry. Sure; that is a parallel case. All we want to do is to 
operate under the same, identical law that the credit associations 
operate under. We can not conduct these credit associations as 
retail merchants, and we get around it by organizing an associa- 
tion. Our association does for us exactly what Dun and Brad- 
street do for their customers. 

Mr. McCoy. I am not taking the stand that you ou^ht not to have 
the right, but I was simply trying to develop your idea. 

Mr. Barry. We do not have any "we do not patronize" agree- 
ment. Dun and Bradstreet with their customers have no agreement. 
They may tell you a man is not worth a dollar, and I have the right 
to tell you a man is not worth a dollar. Our association tells a 
member that such and such a man does so and so. I have no agree- 
ment, implied or otherwise, to buy or not to buy. 

Mr. McCoy. I did not say that you have not a right to do that or 
that you ought not to have it, but would you extend the same right 
to the labor organizations? 

Mr. Barry. Certainly. 

Mr. McCoy. To the extent of that '' We do not patronize " list ? 

Mr. Barry. There is an agreement 

Mr. McCoy. There is no agreement whatever. They have the dif- 
ferent labor organizations throughout the country, and they do not 
get together and agree that they will not patronize these various peo- 
ple against whom there are complaints, but they just publish that 
list. Sometimes they will discipline a man in a labor organization 
if he does patronize, but in a great many cases they do not attempt to 
enforce any such discipline at all, but they leave it to the laboring 
man to buy or not to buy, but they give him the information, and 
they claim they have the right to do it. In other words, they claim 
they have a right to boycott. The word " boycott " has a perfectly 
well-understood meaning in the language to-day and we might as 
well use it. You are claiming the right to boycott the manufac- 
turer who is also a retailer. They claim the right to boycott the 
manufacturer who does not treat them as they think they ought to 
be treated. Is there any essential difference, and ought a law to be so 
framed as to permit the one and restrain the other? 

Mr. Trainor. The only difference I see is this, that out of a mem- 
bership extending all over the country, fluctuating from 10,000 to 
15,000, we have never disciplined anybody for buying. We furnish 
this information and we have no by-laws to do it. 

Mr. McCoy. That is entirely aside from the point. They do not 
discipline everybody. They may discipline some, but they do not 
claim the right to discipline everybody. 

Mr. Trainor. They have a tendency 
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Mr. McCoy. Then, I will eliminate that. Suppose a labor organi- 
zation does not claim the right and does not exercise any power of 
discipline over its members. Just leave all that out. Suppose their 
by-laws provided that no man should be disciplined because he bought 
from an imf air manufacturer or bought goods from any unfair manu- 
facturer, ought the labor organization to have the right to publish 
" We do not patronize " lists ? 

Mr. Trainor. Unquestionably. As you say, they were not elimi- 
nating any ujifair penalties. If the penalties are removed, there can 
not be very much discipline, and unquestionably for their own preser- 
vation they ought to have that right. They might as well disband 
if they do not have the right to inform. 

Mr. Nelson. Theirs goes to wages and yours goes to price. 

Mr. Trainor. Ours does not go to price. 

Mr. Nelson. Does it not? Are not your agreements that if this 
wholesaler sells at a less price or sells at the same price to your con- 
sumer that you pay him as a buyer, you are objecting to that differ- 
ence in price? 

Mr. Carew. It goes to the defense of your own interests anyway. 

Mr. Trainor. We are objecting to that difference; there is one 
point. If the wholesaler would compete for the small business and 
the large business, he would be on a footing with us, but when he 
only comes in and takes big business and combines to take big busi- 
ness, such as supplies for this House Office Building and other large 
buildings, and lets us work out our salvation on small buildings, he 
makes it impossible for us to make a living at all. In the case of the 
laboring men, they get some compensation. We would not get enough 
to exist at all. They are trying to better their condition, and when 
they do it within bounds I think they ought to have the right to 
do so. 

Mr. McCoy. You have some business left? 

Mr. Trainor. Yes; in some cases. 

Mr. McCoy. Then you are on a parity with the laboring man. 
You have some business left and he has some opportunity to work 
for starvation wages. You are complaining of starvation in your 
business and he is complaining of starvation for himself and family. 

Mr. Trainor. That is right; in that respect we are on a parallel. 

Mr. Carew. You are wilSng to go in the boat with them ? 

Mr. Trainor. Surely ; we want every man to have his rights, and 
there should not be any iron-clad arrangement. It ought to be 
free competition, absolutely fair and free. 

Mr. Carew. Plenty of publicity? 

Mr. Trainor. And I have been 38 years engaged actively in it, 
and I would agree to let this left-hand be cut off before I would 
go into combination to increase the price on the consumer. That is 
the sentiment that prevails in our organization. There is not a man 
now living, or who ever did live, who can come forward to say that 
we ever tolerated the fixing of prices. We want competition to be 
free and open, and the man who has capacity for business, who has 
surrounded himself with good organization in the way of com- 
petent men, efficient help and machinery, and applies himself closely 
to it, we want him to sell his goods at any price he can sell them 
so he can make a living. 
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Mr. Carlin. The association that just preceded you wanted the 
prices fixed in such cases. You do not approve of price fixing? 

Mr. Trainor. I would not believe in any price fixing, unless in the 
case where there was discrimination. If there was discrimination, 
and if there was discrimination that had for its purpose the wiping 
out of certain enterprises, such as small retailers, I say that in a 
case if it could be proven that there was discrimination in the price 
to an extent that would make it impossible for them to live, and big 
business was buying at a different price — so much so that they could 
not exist at all — then I think the Government should step in and 
remilate that condition. 

Mr. Nelson. Right there, if the Government fixes a price large 
enough for the little man to live, might that not be an extraordinary 
price for the bi^ concern which had resources and opportunities that 
the little man did not have? 

Mr. Trainor. We do not want the Government to fix a price at 
all. You misunderstand me. We want them to stop discriminating 
We do not say that the Government should regulate the cost at 90 
cents; but we think they should say if the manufacturer is selling 
at 80 cents to one distributor he should be compelled to sell it under 
the same conditions to other people at about the same price, varying 
a little for large orders and very large orders. 

Mr. Carlin. And for railroad transportation? 

Mr. Trainor. Surely ; and spot cash, and all that. 

Mr. McCoy. Would you have discrimination made for cash sales 
beyond the mere rate of interest and the deferred payments? 

Mr. Trainor. Yes; there ought to be a distinction for cash as well. 

Mr. McCoy. I mean beyond the mere discount at 6 per cent? 

Mr. Trainor. No; because were that allowed I fear money could 
so easily be assembled and tied up in one place that the captains of 
finance would get a hold and buy it all up. 

Mr. McCoy. I understood you to say you would make a discrimi- 
nation in favor of the man who pays casn? 

Mr. Trainor. I say that it would hardly be fair to tell a manu- 
facturer on that point that he should refuse to sell his goods at a 
small discount, if ne got spot cash. 

Mr. McCoy. Would you make the discount any larger than the 
rate of interest at 6 per cent on the anticipated payment ? 

TMr. Trainor. I do not think I would. It ought not to be so much 
that the man who bought it at the standard price, at the trade price, 
could not live in competition with it, and it should still be made 
possible for him to live. 

Mr. McCoy. I just want to ask one more question, and that is that 
your association will notify all its members that the committee in 
Congress has a very hard job, because some people are asking for one 
thing, other people are here saying they do not believe in it, and we 
have people pulling this way and that and the other way; and I 
want to ask you whether you see any escape from socialism? 

Mr. Trainor. Well, I hope there is some escape, but there are 
signs there is going to be difficulty with it. At the same time, I 
would say to you, m answer to the reasoning you indulged in just 
now, that we marvel that you can give so much time to us when there 
are so many interests to be heard that we really feel as though it 
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would almost turn a man's head to listen to it, because it is a very 
much out of harmony. 

Mr. McCoy. We would very much rather listen to you than to solve 
your problems. 

Mr. Trainor. If you will so fix it that we can live and the hon- 
orable citizens will not be afraid all the time to do that which we 
are doing and which our lawyers can not even tell us would comply 
with the law, we will be happy, because we are willing to comply with 
any conditions other citizens, similarly situated in this country have 
to comply with. 

Mr. Carlin. I understand you have approved of the bill, so far 
as it has gone, and simply think you ought to have this other feature ? 

Mr. Traii^or. That is right. We do not think we ought to be made 
criminals by law for giving out truthful information with regard to 
the classifications of business or business men or the advertisements 
that go out when they are grossly false. We feel that when we tell 
the exact truth and have no penalties, either implied or in any other 
way, and when you understand that there are only 10,000 plumbers 
in our association or 11,000, probably now, and that they are approx- 
imately 25,000 to 30,000 plumbers outside of it, and that outside of 
that ten or eleven thousand that we have you must know that there 
is a very small percentage of them that meet at one and the same 
time, and that there are men who belong to the association for 10 
or 12 years and never attend but two or three meetings. We have 
not any bureau of information that goes around and keeps them 
posted. It is only a case of a little journal that we publish that has 
very useful technical information in it, and this list of wholesalers 
in our business was primarily intended, when we first published it, to 
be a bureau of information as to where we could get the goods, because 
when we started there was no Sherman Act. We were not thinking 
about the Sherman Act. 

Instead of having the larger and more prominent members — 
people engaged in the plumbing business — ^having to advise every 
new man when he came in where he could get certain makes of toilets 
and tanks, etc., he would get it out of that book, and he could corre- 
spond and know just where to write and get everything. So we were 
not thinking about the Sherman Act. We established that in 1884, 

Mr. Carew. Did any of these unfair wholesalers ask to have their 
names printed in that list at any time ? 

Mr. Trainor. Not that I know of. 

Mr. Carew. It was never refused any of them to have their names 
put on if they asked for it? 

Mr. Trainor. No; because nobody asked to have their names put 
on. We simply put them in ourselves. They could advertise if they 
wished to, and they could advertise any goods they had, but we did 
not run an advertising bureau, and never did. 

Mr. Carlin. Would you have inserted the name in your list of any 
gentleman you considered an unfair dealer, had he asKed you ? 

Mr. Trainor. We never had any " unfair dealers " ; pardon me if 
I answer you that way. We did not say he was "unfair" simply 
because he was a I'etailer. We wanted him to exclusively be a retailer 
when he started to retail. We simply treated him as a competitor. 
That is a frank, honest statement, but we did not ask anyone else to 

31311— VOL 1—14 14 



Digitized by 



Google 



210 TRUST LEGJSLATIOX. 

refuse to deal with them, and we know that lots of our men did con- 
tinue to deal with them, and very often had to, because they may be the 
only supply house in the town that had a supply of goods and we do 
not stop anybody from buying goods from them; but it meant that 
those who had better business ideas — ^it was bad business to help the 
man along in business who was your competitor and everything of 
that sort. 

Mr. Nelson. You are perfectly willing that the Sherman Act 
should operate against your getting together to fix the price? 

Mr. Trainor. Absolutely ; and desirous it should do so. The only 
thing we want to know is, what is the law ? 

It is exactly the same way in everything. We want it to be made so 
plain that those " who run may read." If we then violate any rules 
provided for in the Sherman Act we submit ourselves to punishment. 

Mr. Nelson. And if you are not permitted to get together and fix 
prices conditions within your own ranks will protect the consumers? 

Mr. Trainor. That is right. 

Mr. Nelson. And did you complain also that the wholesaler was 
discriminating by giving better prices to your competitor? 

Mr. Trainor. The wholesaler and the mail-order house is the only 
complaint we have got. If a man goes into our business and com- 
petes he will not last long. He will make an assignment. 

Mr. McCoy. What is the remedy for the mail-order house? 

Mr. Trainor. The mail-order house should not be permitted, I 
think, by law to fool people by dishonest and untruthful advertising, 
and the mail-order house, we think, should not be permitted to enter 
into an agreement or combination with the manufacturer to give 
them certain goods, which is always the seconds or the thirds, at such 
a low i)rice, taking, maybe, two-thirds of the output of that factory, 
at a price that just keeps the factory running, and they always take 
the defective goods, and then they should not be permitted to adver- 
tise those goods as anything else than what thev are. 

Mr. McCoy. There is a practice in some of the big storehouses 
of taking all the seconds from manufacturers, is there not? 

Mr. Trainor. How is that? 

Mr. McCoy. I say that in some of these big concerns which operate 
a chain of stores, the very thing which they do which enables them 
to sell cheaply is to take the seconds and thirds and not the firsts, 
from manufacturers ; is that not a fact ? 

Mr. Trainor. That is right; that is exactly what the^ do; but 
they do not tell the people that they are seconds and thirds. The 
photograph of them looks fine. 

Mr. McCoy. Suppose one of those chains of stores did not adver- 
tise at all. How would you reach them on selling seconds ? 

Mr. Trainor. If he did not advertise at all and did not violate the 
principles of good business in buying by combination, I think he 
might tell the people, if they got them in there, anything he pleased 
that might sell the goods. That is the work of the salesman. 

Mr. McCoy. You object to the printed lie, but a lie by word of 
mouth you would not object to? 

Mr. Trainor. The printed lie does affect the people very seriously. 
They think they are getting a great bargain, when, as a matter of 
fact 
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Mr. Nelson. What part of the criminal law prevents your show- 
ing up these people that lie or refuting their lies? 

Mr. Trainor. I do not think there is any machinery you have to 
bring them to account to the law, unless it be the IJepartment of 
Justice, and they have got their hands pretty full. They do not have 
time to look after those things, and they do not know it when they 
see it. 

Mr. Nelson. You do not concede that there is anything to prevent 
your association from showing up the lies of these fellows, provided 
you do not advertise something that can be construed as boycott? 

Mr. Trainor. If we can tell that to our members we do not want 
anything more than that, but that is Avhat we think we can not do. 
If we can plainly list the wholesalers in our line, whether we like 
their business methods or not, we will not fail to list every man who 
is a wholesaler. 

Mr. Nelson. In other words, you are fearful of this, that if you 
publish a list of the liars, that will be equivalent to a blacklist? 

Mr. Trainor. We published the other end of it when we did pub- 
lish a nyth ing. We publish the men that were in the wholesale list 
only. We had not a word about anybody else. If we knew of an- 
other man in the country who was not a wholesaler, but was retailing 
foods we would not put him on whether we had any business with 
im or not. We were perfectly willing, in that list we published, to 
put any name on it in any part of the country that confined the busi- 
ness to wholesaling or manufacturing, whether they treated our mem- 
bers good or not. 

Mr. Carlin. The difficulty we are having is that some retailers 
have asked us to make the law so that prices shall be fixed to the 
consumer. You are now representing another class, saying that you 
think that is a wrong thing and ought not to be done. Our difficulty 
is in reconciling those two objections. 

Mr. J. W. Barry. That was for copyrighted articles. 

Mr. Carlin. Anybody can get a trade-mark, practically. Speak- 
ing in reference to the retail drug stores, the man who just preceded 
you, said that the retail drug stores have the price-fixing idea, which 
you retailers seem to object to. 

Mr. Trainor. A man controlling the objected article ought not to 
be permitted to charge a greater price in one city than in another, or 
in the same city, barring the cost of transportation and similar things 

Mr. Carlin. That is the law as we have written it. 

Mr. McCoy. What they do claim the right to do is to say that their 
articles shall be sold at only one price. 

Mr. Carlin. That is to the wholesaler — one price to the jobber, and 
one price to the retailer, and one price to the consumer. 

Mr. Trainor. I know this situation, if it is any information to you. 
I know of a patented article, and a very useful one. It is a gas 
water heater, which is practically in every modern house of to-day, 
and they have a list price — ^the manufacturer's price — and it can not 
be bought from anyone else except the people who manufacture it. 
They give, say, 15 per cent off the list, and the article costs $100 in 
one city, less 15 per cent, and in another city they sell it at no die- 
count. We do not think that is right. 

Mr. Carlin. There pre two of those heaters. Can you give me the 
names ? 
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Mr. Trainor. The Pittsburgh is one, and the Rudd is another. 
Bealer & Humphrey manufacture another machine. 

Mr. Carlin. The Pittsburgh and the Rudd are the two largest 
sellers, are they not? 

Mr. Train OR. The Rudd has won through the United States courts 
in its infringement proceedings, and has got judgments against all 
the other companies, or practically all. The Pitteburgh concern is 
paying a royalty to the Rudd now on the thermostatic valves. They 
are the invention of Rudd, and he, of course, has been sustained by 
the courts in that. The jacket and the general shape and design of 
the heater are not patentable, and, of course, the other people 
make it. 

Mr. McCoy. Why does he sell it at a bigger discount in one terri- 
tory than any other if he is eliminating competition? The courts 
have only decided the case within the last six months. It was tried 
in the district courts of New Jersey, and I do not know whether they 
have the same price now or not, really, but when they had compe- 
tition how could they sell cheaper in one territory than in another? 

Mr. Trainor. My own judgment is — ^but that is not a fact, that in 
one territory there was great demand ; everybody put them in. Natu- 
ral gas, for instance, in some localities, was an inducement, and they 
were within reach of everybody, and there, when they knew that 
architects and everybody else recommended them they sold at list 
price. In territories where they were not so popular, where they 
had to keep men working up the territory, they had added expense. 

Mr. McCoy. And there they sold at a discount? 

Mr. Trainor. They did, but they put that in with the expense so 
as to get them introduced and get the public generally to know of 
the advantages of the heater, and then afterwards intending to put 
the price up. 

Mr. McCoy. Is that objectionable? 

Mr. Trainor. If it was only for temporary purposes, it would not 
hurt anybody much. 

Mr. McCoy. That is the way you get business, is it not? 

Mr. Trainor. I only mentioned that. You asked me something 
about it, and I just added this. I have not any complaint to make 
about that. 

Mr. Green. The gentleman on the right asked me a question, and 
I said I would answer when the gentleman got through. If you do 
not object I will answer now. Your question was what? 

Mr. Volstead. Whether it would not be possible to have mutual 
associations among farmers or consumers, the same as they have in 
Europe, to purchase or to sell articles? 

Mr. Green. Cooperative stores, I think you have referred to? 

Mr. Volstead. Cooperative stores. 

Mr. Green. The reason cooperative stores will not exist or suc- 
ceed in this country is that Americans demand service. The public 
demands a service that the cooperative stores can not supply. Men 
who would go into the cooperative stores no doubt do so with the 
very best intentions. We have under no considerations tried to 
stop them. We know it is simply a matter of a few days, and a 
little experience. 

Mr. McCoy. How about cooperative buying? Suppose all the 
farmers in the State of Minnesota formed an organization for pur- 
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chasing everything that they used, so that they can purchase at 
wholesale price. Would you think that there was anything objec- 
tionable in that? 

Mr. Green. We never have said anything about it We do not 
think it is the right thing to do. We think we can give them a 
better service. It is up to them. I am only giving my experience 
and all I have seen, and I have seen a very great number, and within 
the last year or probably 15 months I have seen four go under in 
the city of Cleveland. 

Mr. Volstead. What I wanted to know is the difference between 
this country and the European countries, where they do flourish. 
Would it make it possible for them to flourish here? I am not ex- 
pressing for or against them, but the idea has been expressed here 
that they ought to be encouraged. I want to know why they can 
not succeed here when they do succeed in Europe. There can not 
be any question that they do succeed there. 

Mr. Green. I wish it were possible for every one of you to go and 
study the thing on the ground, because you would see things in a very 
much different light. The consumers over there are not getting their 
goods any cheaper than they do get them out of the independent 
stores. That is probably a broad statement to make, but it is a fact, 
nevertheless, and I could prove it to you very quickly if you were 
there and I could get you the data that will prove it to you. They 
depend on the dividend, and I have had it said to me over there that 
they do not object to paying a little more, provided they get the divi- 
dend at the end of the year or six months, or whenever the dividend 
is declared. They have an organization of wholesalers and manufac- 
turers there, just the same as we have here. That is the coopera- 
tive stores, mind you, just as much so; and they have succeeded as a 
corporation and not as an individual buying exchange — mark you, but 
as a corporation, owning their own shops, owning their own manufac- 
turing establishments, owning their own distributing plant, and own- 
ing their own buildings where they retail the goods at the store, and 
those who belong to the store do trade at the store by paying about a 
pound, which is about $5, for becoming a stockholder and getting a 
percentage or a dividend, or whatever you might call it, evfery six 
months. 

Mr. McCoy. On what — on the £5? 

Mr. Green. On the stock or on the purchases they have made. And 
I say again, positively, that they are not getting their goods cheaper 
than they bought them at the independent store, and in some instances 
at a bigger price than the independent retailer will ask them for the 
same goods. It is a great corporation. We look on the cooperative 
store over there as an independent proposition, like as if we were 
starting a cooperative store here among ourselves — the men sitting 
in this room. That is our idea of the cooperative store in England. 
It is very far from that. It is one of the biggest corporations on the 
face of the globe in the food manufacturing and distributing business. 

Mr. Volstead. Is there only one? 

Mr. Green. One cooperative store? Oh, no; there are several 
of them. There is a great store in London and great exchange stores 
throughout England. I forget the names of them. I can give them 
to you, however. 

Mr. Volstead. Are they connected in any way? 
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Mr. Green. The question whether they are connected I am not 
( apable of answering. I only understand them as separate proposi-^ 
tion& 

Mr. FitzHenry. Do they do a credit business? 

Mr. Green. Oh, yes; they do a credit business. 

Mr. Volstead. How is it with respect to Denmark? 

Mr. Green. I do not know what the situation is in Denmark. I 
never went there, but I take it for granted that the same conditions 
exist there as they do everywhere else. The business of manufactur- 
ing and distributing has got down to such a point that tJhere is no 
possibility of creeping in anywhere at the less expense, unless the con- 
sumer himself is willing to assume that expense. 

I will not take more than two minutes more. I wish to thank 

i^ou and to say that if jrou want to get the information I have it. I 
\ave studied the question; I have spent my money and my time to 
get it, not because I expected to come here, but for my" own in- 
formation and for the information of the men who are engaged in 
the same business I am. 

Mr. McCoy. Can vou set it out in writing, if you do not want 
to take the time now? 

Mr. Green. Yes. I would be very glad to give you any informa- 
tion along the cooperative line. I will send you what literature I 
may have. 

Mr. McCoy. We do not want literature, but what we would like 
to have, I think, Mr. Chairman, is a summary of his investigations, 
stated in his own language in the shape of a brief, if you please, to be 
printed in the record. 

Mr. Green. Yes ; I would be very glad to send it to you. 

The Chairman. We could not undertake to print, you know, all 
the literature on that subject or any other. 

Mr. McCoy. Not on the trust question, at any rate. 

Mr. Carlin. We will be glad to print your views, and the country 
will get the benefit of it. 

Mr. Green. Well, thank you. It is a great question ; and, as I said 
before, here are millions of capital just waiting for an outlet, and if 
our system of distribution in this country was not the most economical 
we would not be here to talk about cooperative ideas two minutes. 
The American people wil have service, and we are here to give it to 
them. 

Mr. McCoy. If you will permit me, if it won't interrupt, right on 
that point : You are complaining, I think, or some of the gentlemen 
who have spoken here have complained, of the mail-order store. Is 
not that an attempt on the part of capital to find an investment in 
the line of a cheaper method of distribution ? 

Mr. Green. Exactly. 

Mr. McCoy. Well, then; does not that dispose of your argument 
that your present method of distribution is not the cheapest? 

Mr. Green, The fact that we have been able to hold our produc- 
tion or distribution to the extent of 80 or 90 per cent, is, I think, evi- 
dence that we can not overlook. 

Mr. McCoy. Why should you object to the mail-order house get- 
ting the other 10 or 15 per cent of the business ? 

Mr. Green. The fact of the matter is this, what we we are con- 
tending for: We want to get our goods at the same rate they are 
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getting theirs. I contend that no man has the right to buy a hun- 
dred cars at less than 1 can buy a car. 

Mr. McCoy. Then, if I understand your argument, you want to 
interfere with the movement of capital along the lines which it will 
take unless restricted? 

Mr. Green. No, no. I do not want to interfere with any line of 
capital — ^just like this man in the story of the bull and the locomo- 
tive — to interfere or to try to restrain capital in any line. 

Mr. McCoy. Let me see if we can get together. You claim that 
the present system of distribution of goods is the most economical, 
and that therefore it exists. The mail-order house, I presume, 
claims that the present system, of which you are a part, is not the 
most economical, and therefore there is room for the mail-order house. 
They also claim that the greatest economy to consumers can be 
brought about by wholesale purchasing, and therefore they want the 
right of purchasing at wholesale, in any quantity they please, and 
get the benefit of the wholesale price. 
Mr. Green. That is, from the mail-order house? 
Mr. McCoy. I am only now trying to present what I suppose is 
the argument of the mail-order house. I do not imagine that the 
mail-order house can buy a hundred carloads of flour any cheaper 
than you can, but it can buy a hundred carloads of flour cheaper 
than you can buy 50 carloads of flour. Is that what you complain of ? 
Mr. Green. Well, I presume they have been doing that, but I will 
not say that, particularly. 

Mr. McCoy. Is that what you complain of ? 

Mr. Nelson. He said distinctly that he could not get a hundred 
carloads of flour for the same price that they would sell it to the mail- 
order house. 

Mr. Green. It is the discriminatory position. 
Mr. McCoy. I did not understand that, 
Mr. Green. Yes. 

Mr. McCoy. You claim that if the mail-order house bu vs a hundred 
carloads of flour it gets that hundred carloads cheaper than you can 
buy the hundred carloads of flour? 

Mr. Green. I almost contend that — I say they can get it cheaper 
than I can buy five carloads. 
Mr. McCoy. Do you object to that? 
Mr. Green. I do not know why I should not. 
Mr. McCoy. I just wanted to follow your argument. The reason 
why it could get a hundred carloads at a cheaper rate than you could 
get five carloads is because it can, therefore, distribute cheaper than 
you can distribute? 

Mr. Green. That is just exactly where we can get together. The 
mail-order house buys a hundred carloads; I want five. They are 
one individual ; we are a thousand individuals. They get a hundred 
carloads cheaper than my thousand can get 10,000 carloads, because 
I am the individual. 

Mr. McCoy. Then, why would not the logic of that argument lead 
to the retail grocers getting together and forming a buying organiza- 
tion? 

Mr. Green. Now, you are coming back 

Mr. Carlin. Do you think you ought to buy one box of soap at the 
same price at which you could buy a carload of soap ? 
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Mr. Green. I beg your pardon. 

Mr. Carlin. Do you think you ought to buy one box of soap at the 
same price at which you coula buy a carload of soap ? 

Mr. Green. You are putting it in a different way now. Let me say 
this : A wholesaler doing a wholesale business will buy a carload of 
soap. Why should I, a retailer, be in shape — other than the common 
everyday discount, which anybody could get, be subjected to a differ- 
ent price than you, the wholesaler, who is able to buy a few more 
boxes than I am ? 

Mr. Carlin. Your position is that you ought to be able to buy a 
carload as cheaply as anybody could. 

Mr. Green. Exactly. 

Mr. McCoy. Then why should there not be a 10,000-carload basis? 

Mr. Green. That is what I am contending, that 80 per cent of the 
purchasers of this country, as opposed to 10 or 20 per cent 

Mr. McCoy. We have got to push the argument along a little bit 
further. There is an economy, I assume — I have never been in busi- 
ness — in dealing with the one individual, is there not ? 

Mr. Green. Yes ; I presume that is true, as far as it goes. 

Mr. McCoy. Would that not justify a lower price for a thousand 
carloads to one individual than 1,000 carloads to 10 individuals? 

Mr. Green. I question that very much. Take the city of Wash- 
ington, if you want to. Some one individual is able to buy a car lot, 
and here are all the rest of us who are able to buy 80 per cent more 
than that one. It does not cost very much more to load on the 
wagons and distribute ; it does not take very much more. 

Mr. McCoy. I assumed for the sake of argument, that it was easier 
to do business with one man than to do it with 10, because of the 
overhead charges which would come in. Of course, if it is not 
cheaper, my suppositious statement would not go for anything. 

Mr. Green. It is not very much cheaper where I have looked into 
it at the different points oi distribution. When it comes to selling 
it around, it does not take very much more for a carload going to 
different points than it does for a carload going to one point. 

I know that you are tired. I feel that 1 am just imposing on you. 

Mr. McCoy. Not at all ; I think what you have said is very inter- 
esting. I confess it increases our difficulties, because you differ 
with some other people, but we want to get all points of view. 

Mr. Green. I want to give you the benefit of my experience as 
much as possible, and we are here to assist you. 

Mr. Carlin. Have you any plan by which we can reduce the cost 
of living? 

Mr. Green. I question that very much. I have a little clipping 
that will show you the conditions long ago. The gentleman asked 
me something about the "high cost of living," and whether there 
was any way to get the goods to the consumer cheaper. Of course, 
you gentlemen here ought to know that as far as we are concerned 
there is only one person in whom we are interested. The consumer 
does not know anything about the manufacturer. He knows nothing 
at all about the wholesaler in a general way, but he does know about 
the* retailer, and they are the only ones that we want to be interested 
in, and all our thought is given to what we can do, and the great 
question before us all to-day is, How can we get to the consumer 
tne stuff that we have to sell, at a price that will compare with the 
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money that they have to pay? But the hi^h cost of living has been 
a contention for a great many years, and this is a clipping that I got 
just a couple of days ago : 

Voted, That if the Standard for the whole of the Next Quarter, should con- 
tinue is advanced of one farthing upon Each part in the kitchen, provision yet 
continuing dear. October 8, 1695. 

Voted, That the Standard is allowed the whole of the two columns & sizings 
& detriments, for balancing the difficulties & extraordinary charges of the 
extraordinary Charges by reason of the dearness of provisions for some years 
last past. May 5, 1698. 

It has come down to us from all the ages, and we are still fighting 
the high cost of living, and to sum up just exactly what I said — the 
thing we find honestly and conscientiously in every part of our coun* 
try and in all countries, and 1 tell you men there is no possible way of 
getting the stuff to the consumer at a less cost under the prevailing 
conditions to-day from the manufacturer to the jobber, to the retailer, 
to the consumer. 

You take myself, for instance. I made this statement in Kansas 
the other day : For 10 years I have been running a store of my own ; 
for 20 years I was on the Cleveland market from 2 to 5 o'clock every 
morning from April to November. Where would you get a hired 
man and put him in the cooperative store that will do that ? What 
do we get out of it? You take a man who has been in business 30 
years, and at the end of 30 years he owns his own home and maybe a 
house or two and has got a little income; in 30 years in almost any 
other line he can retire. 

Mr. Volstead. Could not some of the material be sold by the pro- 
ducer to the consumer and cut out some of the cost? 

Mr. Green. If I knew and could suggest any way or could find any 
way to get to the consumer the stuff he should have, I would be the 
first one to inaugurate it. I want to thank you. 

Mr. McCoy. Mr. Green, if you want to, I am sure this committee 
would be glad (o have you formulate your ideas about cooperative 
buying and selling. Mr. Seth Low, who was here yesterday 

Mr. Green. I am sorry I did not meet the gentleman. 

Mr. McCoy. He was quite enthusiastic in regard to cooperative 
selling and cooperative buying, and his enthusiasm was based ap- 
parently on wh'at he had observed in England and, I believe, in Ger- 
many and in other places. 

Mr. Green. Yes; I have been in German v, France, and Italy. 

Mr. McCoy. In other words, as I stated a few moments ago in 
more or less a joking way, you can see that this committee and the 
Congress is confronted with some very grave problems? 

Mr. Green. I do. 

Mr. McCoy. That the interests of different people and different 
lines of business and in different grades of the same business cross 
each other in as many varieties of ways — innumerable varieties. 
What we are aiming to do is to get them all into the same line, and 
it is almost a supernuman task. 

Mr. Green. Is there any way of getting these diversified interests 
together themselves — ^the representatives from each line; these who 
are of this different opinion ? We can write and talk and hear, but 
if you sit at a table and you and I can talk across the table, you and 
I will not take but a little while until we can formulate some plan 
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or idea that will bring out something; and I have thought several 
times if the men who are far apart on these great economic questions 
could only sit together, I believe that is the solution. 

Mr. McCoy. I have urged that privately with employers of labor 
a great many times, and I do not see why it could not oe done with 
you in your case, but, of course, on the other side of the whole 
proposition is the consumer, and you will find amongst consumers a 
variety of opinions, and how you are going to get them represented 
except by what you can read in the newspapers is very hard to see, 
but at any rate I hope the gentlemen who come here will believe that, 
as I think they will and as I think to be a fact, namely, we are trying 
to get a solution of that problem that will be fair, and I confess that 
sometimes I am at a loss to see where a solution is. 

Mr. Green. No; it is a gi-eat problem, and I want to thank you 
again, and I have always met with the greatest courtesy before the 
committees in the House here. 

Mr. Carew. You know you are a consumer on your own account? 

Mr. Green. Yes; I am quite a consumer. 

Mr. McCoy. Is there anybody else here who desires to be heard? 

Mr. Moorehead. We have a representative of the retail coal dealers ' 
here, and there is some legislation that is specifically directed toward 
that line, and he would like to be heard for a few minutes. 

STATEMENT OF UB. PETEB BECK, PBESIBENT BECK COAL ft 
LXTMBEB CO., HABVET, ILL. 

Mr. McCoy. What is your business? 

Mr. Beck. I am president of the Beck Coal & Lumber Co., of Har- 
vey, 111. Originally our business was coal exclusively, but we added 
lumber to it. 

I am also here in behalf of the retail coal dealers of Illinois and 
Wisconsin. There are 4,000 retail coal dealers, approximately, in 
those two States, and we have an association known as the Illinois 
& Wisconsin Eetail Coal Dealers' Association, of which, however, 
not a large percentage of dealers are members — perhaps 600 in all — 
and I believe this is the fi."st time that retailers of any kind have 
been represented over a table of this kind, and certainly not the coal 
dealers, and we have had continually for years to fight the vilifica- 
tion of the press, who have been hooting at the retail dealer, and all 
that sort of thing. Our associations have gone together and promul- 
gated correct- weight ordinances in various cities, and wherever there 
have been dealers who were liable to take advantage of weights we 
made it impossible for them to do so. So, in Illinois and Wisconsin, 
so far as those propositions go, we have had a ^ood effect. It is 
almost a rarity that you can pick up a paper which says anything 
about the " short-weight coal dealer." 

Before coming here I thought it would be of interest to myself to 
see what spread of margin we had between cost price on cars and 
delivered price to consumers about 15 years ago. I looked it up, and 
I found about 15 years ago we had a-pproximately 25 cents a ton more 
spread between the cost of coal to us on the car and the cost to con- 
sumers delivered than we have to-day. At that time we were paying 
teamsters $2 per day ; now it is $2.75. We bought a good team, I 
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see by our records, for $250; I bought a team two months ago for 
$500 which was no better. At that time we were paying for hay $8 
or $10 a ton; we are now paying $18 to $26; and, consequently, all 
things have increased, and we are making a far less margin of profit 
to-day than we have ever made before. 

In Chicago — and we are close to Chicago — as in all other large 
cities, on the hard-coal question, the producing companies maintain 
their big stock and distributing yards of their own. They practi- 
cally fix the price, and as far as the retailer is concerned it is too low. 
They can make nothing out of retail distribution; they make it, if 
there is anything made — which I am not prepared to say about — in 
the process of production, but they fix the price by selling at $1.25 
per ton more delivered to the consumer than it costs the dealer on cars. 
That is in hard coal. Every year we keep pretty careful cost 
accounts. I prepared a little statement for my own information of 
costs of handling coal this year, and we found it as follows : Interest, 
5 cent per ton ; salaries, 30 cents per ton ; unloading, 8 cents per ton ; 
depreciation, rent, taxes, and supplies, 10 cents per ton ; bad accounts, 
5 cents per ton; shrinkages and slate, 6 cents per ton; hauling, 50 
cents per ton, or a total of $1.13. That, gentlemen, is what it costs 
us to handle 8,0uu tons of coal. 

Mr. McCoy. A profit of 12 cents? 

Mr. Beck. We had on hard coal 12 cents ; on soft coal, not on all, 
because in summer we sell less. What I mean by " spread " is a 
dollar between cost on car and delivered to the consumer. Where 
we take more to the consumer — 10 or 15 or 20 tons — ^we have been 
selling at a ratio of a dollar, but in the winter time, when we are 
obliged to store large quantities of coal, we have to meet the demands 
of the consumer. We have to have that on hand. It is necessary, 
in order- to prepare that coal, to rescreen it. That amounts to con- 
siderable labor, and involves also considerable loss in the coal. 

Then, there is another feature in soft coal, and that is pretty 
nearly every car we receive is short on an average of 1^ tons per 
car. It is loaded in open car. The coal is probably correctly 
weighed at the mines, in most instances, but a ^od deal is shaken 
off by the jarring and pulling of cars, and a lot is stolen in transfer 
yards. 

Mr. McCoy. How many tons average in the car? 

Mr. Beck. An average of 1^ tons. 

Mr. McCoy. What is the size and capacity of those cars? 

Mr. Beck. The car runs from 35 to 50 tons; an average is 42 or 
43 tons — ^more than anjr other weight. On soft coal, in the winter, 
when practically all of it has to be delivered from our yards, we get 
a " spread " of $1.75. It is what we have always got, and there has 
never been any agreement or price talked of by dealers, but all over 
Chicago you will see the price dealers charge usually runs $1.7ft 
above the market. Sometimes it is $1.50 and sometimes $2, accord- 
ing to whether a dealer may have too large a quantity of coal on 
hand or not. Just now, under the weather conditions, we have too 
large a stock of coal, and we have advertised that on 2-ton lots we 
will sell at a dollar below these prices in order to move it. I will 
say this: That the ability of the average consumer to pay cash is 
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very slight; only about 10 per cent of our customers have taken 
advantage of that. 

In order to properly take care of our trade we make contracts in 
the summer time. After years of experience we find that certain 
kinds of coal are consumed — in the East it is practically all anthracite ; 
in the Middle West the larger amount of it is soft coal, but quite a 
number have to have anthracite. We sell about 2,200 tons of anthra- 
cite and from 6,000 to 8,000 tons, according to the w-eather, the 
balance being soft coal. In order to be prepared to take care of 
our trade we have commenced to store coal. We have a storage 
capacity of 3,000 tons, and with the soft-coal man we make a contract 
to take one car a day in May, two cars a day in July, and two cars 
a day in August, according to the amount we handle, and so on 
through the winter. We take that coal and pay for it. We have 
that on hand there to sell. If the weather conditions are warm, then 
we will not sell that coal. If the weather conditions turn suddenly 
cold, as it did a year ago the first of January, our town would abso- 
lutely suffer for coal, unless our stock and that of one or two other 
dealers carried such a proportion in stock, it could not be gotten. 
The mines could not produce coal to supply the demand, and the 
railroads could not haul the coal and get it to the market to meet the 
demand. So we are therefore obliged to store and maintain a stock 
of coal for the benefit of our consumers, and that costs money. We 
can not do otherwise if we want to properly serve the consumer. 

If, gentlemen, after we have stored coal like that and bought from 
certain concerns whose coal we have found very desirable and that 
the consumer likes and demands, and have that stock of coal on 
hand, and that very mine operator comes into our town and sells 
the consumer in car lots a number of carloads, that very coal that 
we have stocked there, what happens to us? It either puts us 
clear out of business or increases the cost of doing business so that 
when we have to take care of the consumer that does not buy that 
way we have to charge a higher price. This year we have lost 
money on account of weather conditions, because the tonnage has 
been 25 per cent less. We can not reduce overhead expenses. We 
have got to have that and to maintain a certain proportion of 
tonnage, and so anything that materially reduces the volume of 
business we are doing increases our operating expenses and in- 
creases the expense to the consumer. If those people from whom 
we have purchased come in there and sell coal direct to the con- 
sumer, which they have a perfect right to do — I do not question that 
one minute — ^but if, after having sold to us, they sell to the consumer, 
they put us out of business. 

If it were practical at all for coal to be distributed from the mine 
to the consumer directly, every coal-producing concern in the coun- 
try would have direct distributing points; but stop and think how 
impossible that is. Capital involved in such an investment would 
be enormous and out or the question, and they could not serve the 
consumer by so doing, because the consumer generally demands a 
variety of grades, and this one concern would only be handling 
their own grade. 

I have here a sample of the advertising that we, as dealers, run 
up against. A dealer from Sycamore, 111., mailed to our office three 
copies of newspaper advertisements. One of them was sent to 
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him and two of them were sent to his trade. This advertisement is 
by the Martin-Howe Coal Co. [reading] : 

Guaranteed coal, on time delivery. 

You can get Tecumseh, the guaranteed coal. Highest in B. t. u.'s and lowest in 
ash and moisture of any coal on the market for the money, plus our absolutely 
prompt and unfailing delivery. 

A very good advertisement for the dealer, excellent for the pro- 
ducer, and good coal of fair quality, but one of his customers brings 
in this [reading] : 

Big fight on the price of coal — 

Mailed at the same time — 

Consumers saving money. When we quoted our low prices direct from the 
mine to the consumer on our famous Tecumseh coal we stirred up the coal com- 
bine. They assailed us in print, calling us " scalpers " and " mail-order ship- 
pers," because we sell direct from the mine and save our customers from $10 
to $50 per car. We do this by our direct-sales plan, which eliminates aU 
middlemen, dealers, and it hurts them. So they attack us. 

Now, are we " scalpers"? Here are the facts. 

This advertisement came to another consumer [reading] : 

Save jobber's and dealer's profits. Why be at the mercy of local price fixers 
when you can get the finest soft coal in the world direct from the mine ^t mine 
prices? Why take any unknown, wasteful, poor grade that may be '*^ worked 
off" in your town, when you can come to headquarters and get coal of guar- 
anteed quality at a lower price? 

Mine price only $1 per ton and up, according to grade needed. You can order 
any amount, from one carload up, at present low prices and have it shipped any 
time you say before September 1. If you don't need a whole car yourself (about 
25 tons) get some neighbors to order with you and divide up. This way you 
get any amount you want, when you want it, at rock-bottom price. 

There is absolutely no objection from our standpoint to people such 
as these, who own mines, shipping the consumer; nor is there any 
objection to the establishment of a cooperative yard to handle the 
coal if they want to; but it is unfair, unjust, and beyond all busi- 
ness principle to ask us to go in and buy our coal from these people, 
our competitors, when they are selling under our very noses, and it 
should be perfectly just for us to warn some other dealer, maybe a 
friend of mine or maybe in general, that these people are after our 
" goat," in order to keep them from behind our backs, where they 
would stick a knife in us. 

And yet we took these very advertisements to our attorney, Mr. 
M. F. Galligher, of Chicago, and asked if we were liable under the 
Sherman Act for just making a photographic copy of those advertise- 
ments and mailing them to dealers of Illinois and Wisconsin — ^no re- 
marks, just mailing those advertisements — and he said, " Gentlemen, 
with the construction that the Department of Justice seems to be put- 
ting on it in its present suits you might be liable." We did not do it. 
It is just and right to meet on an equal ground, face to face, the men 
who come out and get behind our backs and do that kind of work. 
The retailer has been asleep. He has been content to sit down in his 
little surroundings and just look around at just what he sees there, 
and has not been ready to go out and defend himself before the 
general public. 

The mail-order houses, backed by Wall Street, are reaping im- 
mense profits. The lumbermen are getting at the same thing. They 
were never able to sell us in our district, but the way in which they 
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quote their customers there is not any way of making an approxi- 
mate estimate. They never furnish a list, but their methods of ad- 
vertising are such that they get the consumer. 

Mr. FitzHenry. Were tnose advertisements printed in the Chicago 
papers? 

Mr. Beck. In the Chicago Tribune. 

Mr. FitzHenry. All three of them? 

Mr. Beck. All three of them. 

Mr. FitzHenry. Did you ever submit the matter to the Post Office 
Department ? 

Mr. Beck. No ; we have not done that. 

I refer to bill No. 1, before this committee. Unquestionably the 
f ramers of this bill had some excellent reason for putting a particu- 
lar phrase in it. I do not doubt but what the reason for it is very 
good, but I do not think it possible for any man, no matter how intel- 
ligent, nor how anxious he may be to serve everybody correctly, to 
see every aspect of every particular line of goods. You have, on the 
second page of this bill, at the end of section 9 

Mr. McCoy. What line? 

Mr. Beck. Oh, the line? I am commencing on line 6, page 2. 

Mr. McCoy. Excuse me; is that bill No. if 

Mr. Beck. That is bill No. 1. 

Provided, That nothing herein contained shall prevent discrimination in 
price between purchasers of commodities on account of differences in the grade, 
quality, or quantity of the commodity sold, or that makes only due allowance 
for diflference in the cost of transportation : And provided further, That nothing 
herein contained shall prevent persons engaged in selling goods, wares, or 
merchandise in interstate or foreign commerce from selecting their own cus- 
tomers, but this provision shall not authorize the owner or operator of any 
mine engaged in selling its product in interstate or foreign commerce to refuse 
arbitrarily to sell the same to a responsible person, firm, or corporation who 
applies to purchase. 

Gentlemen, that means that after I have stored my coal for the 
winter's use, not all of it, but I have given an order to-day to my 
operator with whom I deal on this particular brand of coal I have 
been advertising, taking a certain amount in the summer time when 
the demand is light and storing it, and then I base my order on my 
winter's requirements. If after I have done this, some 4 or 5 or 25 or 
40 or 50 people from our town want that coal and go down there 
and they say, " Gentlemen, we have our coal there in the hands of 
Beck Coal & Lumber Co., and it is there for distribution." 

But those people reply, " Well, but you will have to sell us, be- 
cause it is provided under such an act." He can not refuse to sell 
under that act. It may do that particular consumer some good, but 
it does other consumers an infinite amount of harm, because it has 
increased the price to them, if it is continued, $1.50. That is one 
reason why it is unfair. 

Another reason is this : Three years ago the concern called " Har- 
mon Coal Co." was organized in Chicago to do a mail-order business. 
I know that you gentlemen very well know what the "Hocking 
Valley " coal is, which comes from the Hocking Valley. It is one 
of the best bituminous coals in the East, and also one of the most 
extensively used. W. S. Harmon wrote letters to consumers in 
Minnesota, Iowa, Wisconsin, and Michigan something similar in 
effect to this, only a little bit stronger. He called the dealer a whole 



Digitized by VjOOQIC 



TRUST LEGISLATION. 223 

lot of worse names than this. Then he said " Break the trust up by 
buying W. S. H. Hocking," and quoting a price approximately less 
than a dollar a ton below what that could be had for at the 
mines. Under the interstate-commerce law it is unlawful and pun- 
ishable by prison to attempt to find out from a railroad or for a 
railroad man to give the information as to source of a shipment on 
the railroad. And immediately the retailers of various cities said 
" Here is Harmon shipping in Hocking Valley coal " to this town, 
but it is not that coal. We can tell by the looks of it," and they said 
" Send in car numbers, etc." We said " It is illegal ; we can not trace 
those cars. We are not permitted to find out." However, we were 
able from other sources than the railroad to find out, and we found 
that the bulk of that coal came from Cuba, 111., from a little mine 
that produced coal that is not fit for general domestic use, a sort of 
steam coal. 

Mr. McCoy. You could reach that matter through the Post Office 
Department. 

Mr. Beck. We could? We did not attempt it. We wanted origi- 
nally to find out where he shipped from, but we can not do that any 
more. 

Mr. FitzHenry. What was the trade name of that ? 

Mr. Beck. " W. S. H. Hocking," the initials of W. S. Harmon. 

Mr. FitzHenry. Is that the name that all Hocking coal is sold 
under? 

Mr. Beck. It is sold as " Hocking Valley " coal. The idea was to 
give the impression that it was HocKing Valley coal. 

Mr. FitzHenry. Did the advertisement say so? 

Mr. McCoy. Hocking was a well-known trade name for that coal? 

Mr. Beck. That is so. 

Mr. McCoy. And the impression could not be anything else than 
that it was Hocking Valley coal ? 

Mr. Beck. That is it, 

Mr. McCoy. The Post Office Department can get at anybody who 
uses the mails in that way. I assure you they are pretty drastic 
when they get after them. They are more drastic now than in the 
past. 

Mr. Beck. We found those shipments simply originated at some 
small mines at Cuba, 111., and Terre Haute, Ind., and equally low- 
grade coal, and we then informed all our trade it was not Hocking 
Valley, but that it was simply Indiana and Illinois coal he was 
shipping. 

Mr. McCoy. I do not want to interrupt you. I just want to ask 
you if your lawyer advised you that you could not give that informa- 
tion without violating or running the risk of violating the Sherman 
Act? 

Mr. Beck. We did not. We informed the persons who wrote us. 

Mr. McCoy. T do not want you to act on what T say, because you 
are not paying me anything for the advice, but I feel reasonably 
certain that if you were to inform the trade generally that somebody 
is selling as " Hocking " coal something that is not Hocking coal it 
would not be a violation of the Sherman Act. 

Mr. Beck. At that time the prosecutions were commenced against 
the Northwestern Lumber Dealers' Association, and that was the 
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reason for our lawyer telling us to go carefully on that and we do 
not know yet what the results are going to be in that case. 

Mr. McCoy. They did not go after that lumber association, as I 
am informed, for telling people that such a practice as you have just 
testified was going on? 

Mr. Beck. Practically the same thing; that is just exactly what 
they are under prosecution for. 

Mr. McCoy. For saying that some dealers in lumber are selling 
spruce as " pine " or what not ? 

Mr. Beck. They are saying that, and also saying that some manu- 
facturers in lumber are making a practice of selling the retailer in 
one town at one price and selling a mail order at another price. 

Mr. McCoy. And that is what they are after, and that sort of thing 
has been held in the southern district that the Reader Lumber Co. 
being a dealer — — 

Mr. Beck. I know that. 

Mr. McCoy. And now the organization of retail lumber dealers 
engaging in that practice was held to be an organization in combi- 
nation in restraint of trade, but if it had confined its activities strictly 
to giving information about fraudulent practices, such as would hb 
recognized as fraudulent in any court of law, under any circum- 
stances, I feel reasonably certain that giving that information would 
never be held to be a restraint of trade under the Sherman Act. 

Mr. Beck. You are probably right on that, but I think that the 
other phase of it is no less a proper right. 

Mr. McCoy. I do not say it is not. I was only meeting your case 
of this Harmon Co., which was advertising the sale of this Hocking 
coal and selling something else. 

Mr. Beck. This is the point I was coming to on that : We do not 
or would not and would not dare to attempt to tell the trade from 
whom they bought that coal. 

Mr. McCoy. No; I presume if you and your organization was to 
do that very thing under that decision up there you would be held 
to violate. 

Mr. Beck. That is just the point. Here I am buying one coal, I 
am advertising liberally, and I run a set of moving pictures, free 
to school children when they are accompanied by adults, and these 
pictures show a complete trip through the mine, all the process of 
mining and preparing a particular grade of coal that I am furnish- 
ing to my trade, "Pyroline," and they are interesting pictures, 
about 40 views, and they are furnished by the miner or producer of 
the coal. That is one of my methods of advertising. 

We have handled that coal five or six years, and have worked up 
a big trade, because it takes well. W. S. Harmon, I do not know 
whether he tried it with them, but he tried to buy his coal from 
other reputable producers, and they said, "We will not sell you. 
You can not have our coal. We are not going to permit you to 
hock it over the country as a substitute for something else." He was 
able to get coal from some small operators, producing a grade of 
coal that they could not easily dispose of. 

Mr. McCoy. Was he planning to sell coal under your name " Py- 
rolite"? 

Mr. Beck. Oh, no; he was trying to sell it for " W. S. H. Hock- 
ing." There are none of these mail-order houses who can sell coal 
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unless it is a substitute. Their expense of advertising and everything 
is so enormous that they can not touch the retailers' methods, without 
doing some such thing as that. 

Mr. McCoy. I just want to suggest that you take the matter up 
with the Post Office Department. I think you will get a speedy 
remedy for that. 

Mr. Beck. It is possible we could get a speedy remedy, but we 
could not if some particular coal operator wanted to connive with 
them and wanted to indulge in that sort of practice, and if the pro- 
vision you have in this bill goes through he would be compelled to 
sell to Tust such fellows as that. 

Mr. McCoy. You know what they do in the Post Office Depart- 
ment if they are satisfied that a man is using the mails for de- 
ceptive advertising. They issue a " fraud order " against him, and 
he can not get a single piece of mail, and I have had it under obser- 
vation ill another committee, and it is verj' effective. 

Mr. Beck. We are getting some suggestions, I guess we have not 
thought of carrying out. 

Mr. McCoy. It is the most effective thing I know of to, put a man 
out of business to issue a fraud order against him in the Post Office 
Department. 

Mr. Beck. Mr. DeWoody, of Chicago, has all the advertisements 
circulated by Harmon. I never got him to take any actions. 

Mr. Dyer. Mr. Beck, do you not think if that last part of this 
section you were reading, which you object to, refusal could be had 
from selling to such a person as you have mentioned, on the ground 
they were not a responsible firm, corporation, etc. ? 

Mr. Beck. They might be financially responsible. 

Mr. Dyer. Things enter into that besides financial capacity. 

Mr. McCoy. I do not think any man could take the risk of going 
to jail under the Sherman Act by refusing to sell a man whom he 
thinks is financially capable. 

Mr. Beck. I think if this act goes through he would have to sell 
him. 

Mr. McCoy. A mere matter of cash. 

Mr. Beck. I have one customer I will not sell. I have sold him to 
my sorrow, as he has some ways of doing business I can not stand for. 
He makes all sorts of complaints and everything else. He accuses 
me, even if I put overweight on the wagon, and I come back and go 
to a lot of expense taking the coal out and find it weighs all right ; 
or "he may find he is discovered and remove some of the coal and 
then assert it is short weight. We do not want to sell that customer ; 
we do not want to have anything to do with him. I can not see 
exactly why a mine operator producing coal should be compelled 
to sell everybody if the wholesale grocer should not be compelled to 
sell everybody, or the wholesale shoe dealer, etc., are not also under 
the same act 

Mr. McCoy. It is looked upon as being a different sort of thing. 
It is looked upon in the same way that any so-called natural product 
is looked upon, and that is why it is in there. As you know per- 
fectly well, lots of people claim no private individual has anything 
to do with the natural products ; that they ought to be a Government 
monopoly. It was with that idea in mind that the framer was led 
to place such a provision in the bill. 
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'Mr. Beck. It is no matter who produces the coal so far as the 
retailer is concerned. It would make no difference whatever who 
produced that coal, whether it is the Government, whetiher it is an 
enormous monopoly, or whether they are individual producers, the 
problem that concerns us is distribution of the coal. 

Mr. McCoy. That accounts for classifying coal in a different 
classification from that which you put on groceries and other things, 
because coal is a natural product. I am not justifying it, but I am 
saying that is the imderlying thought. 

Mr. Beck. I see that point. 

Mr. McCoy. The same way with iron ore and such things as are 
in the earth and simply have to be taken out. 

Mr. Beck. Gentlemenj I have got to the point where I want to say 
something, and that is simply this : That a retailer ought to be given 
the right of publicity, the right to tell the truth, so that when a retail 
coal man — and the same applies to every other class of trade — pre- 
pares himself to take care of the coal-consuming public, or whatever 
consuming public they may be, in the best possible manner, to have 
the material right there when they need it and when they want it, 
delivered just as they want it. And we are obliged to give credit; 
we can not get out of it. I have tried every possible way. I have 
advertised that I could cut down office expenses 50 per cent if I could 
sell for cash. It does not do any good, because the trade has not jgot 
the cash at the time that they want the coal. Whenever you inject 
into a local situation such a thing as shipping in a lot more coal than 
we are prepared for you increase our cost of doing business, and if 
you go on you increase the cost to the consumer. In other words, a 

f)arty of consumers can go and buy a dozen car lots of coal at slightly 
ess price, but very little less, because at any time I am prepared to 
meet anything of that kind. If anybody wants a carload oi coal we 
do not want to get anything out of it except the teaming. We are 
willing to take it and deliver it for the sake of the teaming; but it 
is not even giving us the worth for our teams, so that our teams may 
be earning a living. Then, take the advantages of tonnage. We 
get a favorable increase on the cost of doing business on the other 
customers, and the other customers can not buy for cash and they 
have to pay the difference. And I claim, thereiore, that we are en- 
tirely justified in our request to ask the right and permission to give 
publicity in anything of this kind ; that if a mine operator wants to 
be a retailer, let him oe a retailer ; let him retail his coal, but he must 
not expect from the retailer his trade when he is retailing to the con- 
sumers' trade. He can not expect it; he has not a right to expect 
it, and it does not benefit the consumer, but makes him all the worse 
off in the increased cost of living by so doing, and it is because the re- 
tailer has never appeared before the public, because he has permitted 
all these things to go on in the newspapers, misrepresenting him, 
and have the consumer generally get the idea that he is to blame 
for the whole thing, that his condition at present is deplorable. 

There are hundreds of country towns where business is growing 
less every year, and business men are going out of it, moving else- 
where, or, as one mail-order house said in their letter — Montgomery 
Ward & Co. — ^that they are going to put the retailer out of business ; 
that if there is not business enough for the retailer, let him be a 



Digitized by 



Google 



TRUST LEGISLATION. 227 

farmer or do something else. I think Mr. Moorehead has the original 
letter. 

Last year a very severe cold spell came on us, and there was a 
terrific dearth of coal all through the Middle West — ^Illinois, Iowa, 
Wisconsin, Michigan, and Minnesota. Why? Because the local 
dealers were, any number of them, afraid to store coal during the 
summer time. 'Thej know there are a lot of those shipments coming 
into town, and they can never tell what is coming in. The cold 
weather came; the mines could not produce coal fast enough, and 
the railroads could not deliver coal fast enough, and there was con- 
siderable suffering. We had 2,300 tons on hand, and before the end 
of the winter, despite all our efforts to get the coal in, our bins were 
empty. 

I thank you for this opportunity to speak. It is certainly a great 
privilege to a young man /who never saw Washington before and 
who had no thought of coming here to have this opportunity. 

Mr. McCoy. To get off onto another branch of the matter, if you 
are through on that? 

Mr. Beck. I am. 

Mr. McCoy. Do you see any difference in the situation now from 
what it was before the law was passed forbidding railroad companies 
to own and operate mines? 

Mr. Beck. I do not believe that I do. Our hard coal is the only 
thing affected by that, and, of course, we have to pay the price for 
hard coal. There is this one thing about it that perhaps makes it 
better for the retailer and consumer, although this committee might 
look upon it as being inimical to the consumer, and that is the fact 
that we always know what price that coal is going to be. We know 
that in the warm season a lot of overproduction is not going to reduce 
the price and make us face a loss, as we have this year. 

Mr. McCoy. As a matter of lact, there has not been any change 
in the situation so far as ownership is concerned, because the Supreme 
Court has held that a separate coal company may be authorized and 
the stock in it may be held by the railroad company. 

Mr. Beck. There is one thing I would like to ask in connection 
with that, and that is a question for the Interstate Commerce Com- 
mission to answer: Why, for about an equal distance, we only pay 
$2.05 freight for coal from West Virginia, and we have to pay $3.25 
on hard coal from Pennsylvania ? 

Mr. McCoy. There are a lot of those questions. I live in one of 
the Oranges in New Jersey, and I believe we have to pay on coal that 
goes through — at least more for coal similar to what goes through — 
to Jersey City than they pay in Jersey City. 

Mr. Beck. That is the tidewater arrangement they have on that. 
I can not say there is any difference, because so far as we know it is 
just the same ownership of hard coal (anthracite) to-day as it has; 
always been, and we are buying it through the same sources, and we 
do not know any difference. 

Mr. McCoy. Mr. Volstead says he thinks that somebody suggested 
the parcel post had had some effect on the general situation we have 
been discussing. Is there anybody here who has any views to expresS; 
on that point ? 

Mr. VOLSTEAD. Some one intimated that during the hearing. 
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Mr. Beck. It has been a tremendous benefit to the large mail-order 
houses, we know. 

Mr. Volstead. He had some figures on the subject. He may not be 
present here now. 

Mr. Trainor. I believe the parcel post is a decided benefit to the 
mail-order houses, and I believe it is a decided benefit to the people, 
too. I think that part of it is operating all right. I know of a good 
many articles that come through the parcel post with very satisfac- 
tory results, and very economically. I really think that the parcel 
Eost is going to supply a useful place, to help to regulate the cost of 
ving and the safe transportation and prompt transportation of a 
class of goods that it is suitable to carry. 

Might I ask if the proceedings of this hearing will be published? 

Mr. McCoy. They will be printed. 

Mr. Trainor. Would it be asking too much for you to send us some 
copies? 

Mr. McCoy. The clerk, Mr. Carlin, will take your name and will 
be glad to mail them to you. 

I do not know whether there is anyone else here who would like to 
be heard. If so, we will be glad to have them say so. 

Mr. Moorehead. I have the original letter from Montgomery 
Ward & Co., which I would like to read to this committee, as declar- 
ing the purpose and aims and object of that mail-order house against 
the retail merchant. May I read it? 

Mr. McCoy. Certainly. 

Mr. Moorehead. If you please. [Reading:] 

[Established 1872 by A. Montgomery Ward and Geo. R. Thome. Montgomery Ward & Co., 
New York, Chicago, Kansas City, Port Worth, Tex., Portland, Oreg. Originators of the 
catalogue business.] 

Chicago, {September 26 ^ 1012, 
H. S. Webster, Norway, Iowa. 

Deab Sib: Your letter has been received by Mr. Curtis, and he is very sorry 
to know that you do not think it is to your advantage to place your orders with 
a mail-order house. ^ 

When this business was established, 43 years ago, it was with the intention 
of supplying the farmer and the man living in small towns with city merchandise 
at city prices. At that time the country merchants were charging prohibitive 
lirices and giving merchandise of a poor quality. 

We are pleased to say that during recent years the average merchant has 
changed his policy and is at the present time giving the consumer more and 
better values for his money. However, it will be impossible at any time for the 
small dealers to equal our price or our qualities. We buy in large quantities 
only, and of course are able to get our goods at a reduced price. We give out 
customers the benefit of this reduction. In several cases we have found that 
the manufacture of certain articles has become to thorouirhly monopolized that 
we can no longer purchase them at a reasonable price. In cases of this kind, in 
order to still give our customers a reasonable price, we have taken over the 
manufacture of some things ourselves and sold them to our customers at a price 
lower than they could be purchased at wholesale. 

You will find this true by actual comparison of our stoves paints, hardware, 
and more particularly tools. Our vehicles also are manufactured In our own 
factory, and are sold to the consumer at just about the aveiage wholesale price. 

We tiink and know that if you will give the matter consideration you will 
agree with us that a business of this kind, conducted as this one is, is the ulti- 
mate solution of the high cost of living, and we do not think that it would 
mean the ruination of the small towns or any reduction in land values to have 
trade centralized. On the other hand, we are under the impression that it 
would be a benefit to all. The retail merchant at the present time belongs to 
that great class of middlemen which are neither producers or consumers. 



Digitized by 



Google 



TRUST LEGISLATION. 229 

We know that the time will come when, except on a very small scale, th© 
middleman will be entirely eliminated, l^on will naturally ask **What 
will become of the country merchant?" In reply to this question, we would 
say that he would become a producer; perhaps be a farmer or engage in some 
other business that would mean that he could give something to the community 
instead of taking away from it, as he now is. 

We wish that you would go over these matters as we have stated them to 
you and give it a little more thought. We think that in the end you will agree 
with us and that you will see that the real solution of the present problem, 
** high cost of living," comes in the centralization of trade. 

We thank you for your courtesy and frank reply to our letter, and sincerely 
hope that you still may be able to see your way clear to favor us with an occa- 
sional order. 

Yours, very truly, 

Montgomery Ward & Co. 

Mr. McCoy. The committee will now stand adjourned until 10.30 
o'clock to-morrow morning. 

(Whereupon the committee adjourned to meet to-morrow, Friday, 
February 6, 1914, at 10.30 o'clock a. m.) 
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TRUST LEGISLATION. 

Serial 7, Part 6. 



Committee on the Judiciary, 

House of Representatives, 

Tuesday^ February 3j 19H. 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. The committee will hear to-day, from Mr. Levy, 
of New York. 

STATEMENT OP FEUX H. lEVT, ESQ., OF NEW TOEK, N. T. 

The Chairman. Please give yoiir name and address to the reporter, 
and state anything which you may think proper, showing your 
familiarity with the Sherman antitrust law. 

Mr. Levy. I am a practicing lawyer in New York City. IVfy ad- 
dress is 37 Liberty Street. I was special assistant to the United 
States Attorney General, and special counsel to the Department of 
Justice from March, 1905, to Jime, 1907, for the special purpose of 
prosecuting the Tobacco Trust. 

In October, 1911, 1 was counsel for the independents in the tobacco 
industry in opposing the disintegration decree of the Tobacco Trust 
in the proceedings oefore the Circuit Court of the United States 
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in the city of New York, which resulted in the adoption and approval 
by the court of that decree, after it had been proposed by the trust 
and virtually accepted bv the then Attorney General. Quite re- 
cently, terminating last Friday, I was counsel for one of the great 
trade associations, the National Wholesale Jewelers' Association, 
against which the Department of Justice last June began a prose- 
cution imder the Sherman antitrust law, and that prosecution was 
terminated last Friday, January 30, 1914, by the entry of a decree 
upon the consent of counsel for the two associations that were in- 
terested. 

From June, 1913, to January, 1914, 1 was very active in defending 
that proceeding. 

Those are the three more important matters in which I have 
worked under the Sherman law. And I have had other incidental 
experience under it. 

I am prepared to give you my views, Mr. Chairman and gentlemen 
of the committee, with reference to the pending bills before your com- 
mittee. I understand that is the matter which the committee is 
called upon to consider. 

The Chairman. We will be very glad to hear from you in regard 
to that, Mr. Levy. 

Mr. Levy. In view of the fact that I shall find it necessary to point 
out several grounds of objection to many, if not all, of the pending 
bills now under consideration before your committee, I think it 
proper to say that, in doing so, I shall make such criticisms from 
- the standpoint of one who regards the Sherman law with favor and 
who believes that, on the whole, it has been a highly beneficial statute. 
Moreover, I shall make such criticisms from the standpoint of one 
who is a follower of the present national administration and an ad- 
mirer of the present head of the national administration, as a Demo- 
crat, and a southern Democrat, although I live' in New York City 
and practice law there. 

I have said that I regard the Sherman antitrust law as a statute 
which has been, on the whole, highly beneficial to this country. In 
support of this statement, I refer, by way of illustration, to the case 
of the Northern Securities Co., the powerful holding company which 
in the year 1904 was disrupted by the order of the Supreme Court. 
The court based its action solely upon the provisions of the Sherman 
law. If that law had not been enacted and had not then been in 
existence, the Northern Securities Co. would in all probability ha.ve 
been permitted to continue in undisturbed existence, and would thereby 
have served as a basis and an example for a similar union of the re- 
maining railway systems of this country. 

The result would soon have followed that all of such systems would 
have been brought within the grasp and control of a few powerful 
individuals. The menacing and dangerous situation would then have 
been presented that less than perhaps a dozen men would have con- 
trolled, at their own will and pleasure, the entire railway facilities 
of this country. It is impossible to make an accurate estimate of the 
dangers which would have ensued from such a situation, dangers 
which were averted solely by reason of the existence of the Sherman 
antitrust law. Similarly, it can not be doubted that if the Sherman 
law had not stood in the way of the continued and undisturbed exis- 
tence of the great Standard Oil Trust and the great Tobacco Trust 
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(although I realize that the dissolutions of those iniquitious combina- 
tions were most unsatisfactory), and of other like combinations, in- 
genuious, resourceful, and powerful individuals would have extended 
even further the alarming conditions which have so greatly disturbed 
the economic student within the past few years — conditions which I 
think may justly be called disturbing because of the reasonable fear 
which they engendered that substantially all of the important indus- 
tries of this country and its banking and financial facilities would 
be placed within the control of a very small number of individuals. 

In making the suggestions which I shall make here to-day, I trust 
I will be pardoned for saying that they are based, not upon merely 
academic views concerning the operations of the Sherman law, but 
upon an active professional experience as a lawyer with the prac- 
tical operations and enforcement of that law. 

My professional experience with respect to the Sherman law has 
been both as a Government prosecytor and in private practice. From 
March, 1905, to June, 1907, as I have already said, I was a special 
assistant to the Attorney General, and special counsel to the Depart- 
ment of Justice in the prosecution of the Tobacco Trust. In that 
capacity I assisted in conducting grand-jury investigations, both in 
New York City and in Nashville, Tenn., of various phases of the oper- 
ations of the Tobacco Trust. As a result of those investigations, which 
were, of course, based upon the Sherman antitrust law, I assisted as 
one of the Government counsel in the finding, and in the trial, of 
indictments for violation of the criminal section of the Sherman law, 
which were found by the grand jury against certain subsidiary com- 
panies of the Tobacco Trust and their ofRcers. I will refer to this 
criminal prosecution later on in connection with my consideration of 
the bill now before you, which aims, in the popular phrase, to make 
guilt personal. 

In private practice I was, subsequently, in November, 1911 (to 
which I have also previously referred), of counsel fo^ independents 
in the tobacco industry in opposing the confirmation ^ y the United 
States circuit court in New York City of the plan of disintegration 
of the Tobacco Trust which was proposed by them, and substantially 
approved by the then attorney general. 

Still later, in June, 1913, I was counsel for the National Whole- 
sale Jewelers' Association in the Sherman law proceedings, which 
were instituted by the Government against it and also against the 
National Association of Manufacturing Jewelers. This case ter- 
minated, as I have already mentioned, last week, en January 30, 
1914, by the entry of a decree upon consent of counsel for the de- 
fendants. 

As a basis for the suggestion which I shall urge that the Sherman 
law in its present form is a most drastic and efficient statute and, 
therefore, does not require amendments as to its substantive provi- 
sions (and in saying that I do not allude to the suggestions or bills 
for prohibiting interlocking directorates and the like, because they 
do not constitute amendments of the Sherman law), I deem it im- 
portant to point out that, in spite of the " rule of reason " and the 
claim that the Sherman law was thereby weakened and, as is often 
said, emasculated, the antitrust statute was found quite drastic 
enough to meet the very mild situation presented in the Jewelers' 
case. 
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These associations are trade associations or boards of trade. The 
country is full of them. They rej)resent various business houses and 
various industries, very substantial concerns, and differ from the 
kinds of concerns that make up the typical trust. We will say there 
will be a jobbing house in Duluth and* another in Minneapolis and 
in other cities and they will get together and form a national asso* 
ciation. 

Mr. Nelson. For what purpose? 

Mr. Levy. I will explam. In this case the defendants were the 
two great national trade associations in the jewelry industry — one 
the wholesalers and the other the manufacturers. The Government 
charged that these two associations and their members had come to 
an understanding whereby retailers would be precluded from buy- 
ing directly from manufacturers. The wholesalers contended, and 
it was conceded that the contention had great force, that on account 
of the large number of articles in the jewelry business the most eco- 
nomical method of distribution was through the wholesaler. The 
Department of Justice insisted, however, that these claimed economic 
advantages were immaterial and that the Sherman law forbade any 
agreements or understandings by which the free flow of interstate 
commerce was materially and directly restrained, without regard to 
any benefits which might ensue. 

The Government made no claim of wicked or oppressive conduct, 
such as has notoriously characterized many, if not all, of the great 
typical trusts like the Sti^ndard Oil Trust and the Tobacco Trust. 

The Government charged — there were two associations in the 
jewelry industry, one the National Wholesale Association and, the 
other the Manufacturers' Association, and the Government said 
those two associations had gotten together in some understanding or 
agreement to prevent the retailer in the jewelry business from buy- 
ing directly from the manufacturer. The Government charged that 
the wholesalers got together in their association, consisting of 172 
firms scattered all over the country, firms constituting the Whole- 
salers' Association — ^the Government charged that they got together 
and said. We will notify the Manufacturers' Association that if they 
sell directly to any retailer in jewelry we, collectively, will not buy 
from that manufacturer. 

That, in substance, was the situation. I have the bill here and the 
decree, and I will put them in the record if you desire. 

It presented a somewhat but not entirely novel situation, in which 
the Sherman antitrust law was being invoked, noib against the typi- 
cal trust, but against this board of trade arrangement, a very common 
thing and, as they argue, a very beneficial thing. But I will not 
dilate upon that. 

My point now is, if the committee please, that the Sherman anti- 
trust law was drastic enough, clear enough, efficient enough to reach 
that mild situation, where these boards of trade were not organized 
for profit, where there was no intimation of oppressive of immoral 
business practices, and the Government prevailed in its suit and 
we consented to the decree. The Government first asked for a grand- 
jury indictment and later modified that to an equity decree, realiz- 
mg that the firms involved were of undoubtedly high standing. 

My one point is that the Sherman antitrust law was sufficient to 
meet that mild situation, and, therefore, of course, as we have lately 
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seen, it is equal to meeting the situation in regard to the telephone 
company, and the New Haven Railroad, and the Eastman Kodak 
Co., and the General Electric Co. I mention these specific names, 
because they have been subjects of attack by the Department oi 
Justice, although I am not sure about the Kodak Co. 

As I have already said, the Government made no claim of wicked 
or oppressive conduct in the Jewelers' case^ such as has notoriously 
characterized many, if not all, the great typical trusts like the Stand- 
ard Oil and the Tobacco Trust. 

Despite all these facts, which show that extremely mild situation — 
one, in fact, which many claimed was on the whole beneficial and 
not hurtful to the trade and commerce of this country, and despite 
the fact that the Sherman law when enacted was aimed entirelv at 
the great typical trusts, and did not have in contemplation those 
great trade associations, or boards of trade, whose other activities, 
even the Government conceded to be commercially beneficial — ^in 
spite of all those circumstances, the Sherman law, so far from need- 
ing stren^hening, or more precise and exact definition, was found 
to be sumciently clear, drastic, and far-reaching to bring within its 
prohibitions the comparatively mild situation which was presented 
m that case. 

In trades like the jewelry trade, grocers, and the hardware trade, 
where the articles dealt in are exceedingly numerous — thousands of 
different articles, all more or less small, and not of very great value — 
everybody concedes that the wholesaler is a commercial necessity. 
He has come to be a central bureau for extending credits and the like, 
because manufacturers can not deal directly with thousands of re- 
tailers. 

The result thus reached shows conclusively that the Sherman law, 
as it stands to-day upon the statute books, interpreted and defined as 
it has been during the past 24 years by judicial decisions, which de- 
cisions are merely the continuations of countless similar decisions 
upon the subject of restraints of trade and attempts to monopolize, 
which have been rendered by the State courts of this country from 
the time of the adoption of our Constitution and by the courts of 
England for centuries past, under the ancient common law of Eng- 
land, is a statute of drastic and far-reachinc; effect, with its provi- 
sions adequately defined and readily applied. It seems safe to say 
that in these respects it is a statute far more efficient and easy of ap- 
plication than most of the statutes with which courts are dealing 
every day. As it stands to-day on the statute books, the Sherman 
law is more nearly a self-enforcing statute than any important stat- 
ute that can be mentioned. 

I hope I may be pardoned for saying that my experience of 20 
years with the Sherman law convinces me that that statement is 
absolutely correct. I shall even be bold enough to say — I am going 
to say that in the aspect presented by the President, in his recent 
message stating the position of the administration toward the busi- 
ness interests of the country, as one in which mutual cooperation is 
invited, based, however, upon proper observance of the Sherman 
law — I say that attitude, plus the attitude of the Department of 
Justice in its rigid requirement that the terms of the Sherman law 
shall be obeyed, as in the Jewelers' case ; I say that with the clarity 
which the Sherman law now reached, it is difficult to conceive a more 
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efficient and, as I would call it, self -enforcing statute or a more de- 
sirable situation. Certainly, in the Kodak Co., the General Elec- 
tric Co., the New Haven Railroad, the Jewelers' cases, it has been 
self-enforcing, because there the defendants surrendered and laid 
down without contest. 

Accordingly, in my judgment and if time permits, I shall to-day 
try to show it by a aetailed exposition of the subject, as to the sub- 
stantive provisions of the Sherman law, there exists to-day no need 
whatever of any amendment by way of definition or other similar 
modification; but, on the contrary, unless the attempt so to define 
or modify the statute be made with the most scientific and dis- 
criminating care, and perhaps even then there will arise the most 
serious risk that such definitions or modifications will cause funda- 
mental disturbance in the interpretation and construction of the 
Sherman law, which might readily result in a renewal of the long 
years of litigation and uncertainty in the interpretation of the law 
as thus amended, which so lamentably marked the first 10 years of 
the history of that statute after its enactment in 1890. 

If th^ committee please — and I do not mean to bore the commit- 
tee; I am here to treat the matter as a lawyer, and I have no other 
interest in the subject than a lawyer ought to have in a legal sub- 
ject — I am going to give you a survey of the course of the Sherman 
law as indicated by three or four prominent decisions. 

It is the uniform opinion of those who have carefully studied the 
subject that no statute was every passed by Congress involving a 
question of substantive law, which received more thoughtful atten- 
tion at the hands of profound and capable lawyers in Congress than 
the antitrust law which was adopted oy Congress and became a law 
on July 2, 1890. 

It may be broadly asserted that, with the exception of such parts 
of the statute as relate to matters of procedure and practice, and with 
the further exception that the second section of the statute is, in an 
immaterial sense, an enlargement of the common law, the statute itself 
amounts to no more than a declaration of the common law upon the 
subject of restraints of trade. 

It is well settled that in the Federal jurisprudence the common 
law with relation to crimes has no existence. It was on account of 
this fact and the further fact that prior to the passage of the Sher- 
man antitrust law there was no Federal statute governing the sub- 
ject; that until the act of July 2, 1890, there was no jurisdiction in 
the Federal Government to prevent or to punish restraints of trade 
or unlawful conspiracies and combinations to restrain trade. 

In the course of the debates in the Senate which culminated in the 
passage of the law. Senator Sherman said : 

It does not announce a new principle of law, but applies old and well- 
recognized principles of the common law to the complicated jurisdiction of our 
State and Federal Government. 

In the course of the same debates Senator Vest, of Missouri, said : 

We have affirmed the old doctrine of the common law in regard to all inter- 
state and international transactions and have clothed the United States courts 
with authority to enforce that doctrine by injunction. We have put in, also, a 
grave penalty. 

The statement is ventured that all of the prevailing decisions of 
the United States Supreme Court under that law would have been 
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decided in the same way in which the Supreme Court has decided 
them, if the Sherman law, so far as its substantive provisions are 
concerned, had merely provided in proper phraseology that the exist- 
ing common law on the subject was declared to be the law of the 
United States and had provided appropriate penalties. 

The whole body of the law of the State of New York up to a few 
years ago, when a rage for innovation sprang up, was contained in 
these three lines, which is a clear crystallization of the entire com- 
mon law on the subject of restraints of trade : 

If two or more persons conspire * * * to commit any act inju- 
rious * * * to trade or commerce * * * each of them is guilty of a 
misf!eraeanor. 

The revisers of the Penal Code of the State of N^ew York, able 
lawyers of their day, who drew this provisioL, stated that it was 
intended to be merely an embodiment of the common law. 

My point is this, that those words are really no different in their 
effect than the Sherman law as it stands to-day. Each of them con- 
tained words that have been adjudicated over and over again in 
thousands of decisions. Under tnat simple provision of the Penal 
Code of the State of New York, I could cite to you scores of New 
York decisions where restraints of trade were checked and punished 
criminally and civilly under that simple statute just as effectively as 
under the Sherman law; and the New York statute has been found 
quite drastic enough to reach the practical situations involving re- 
straints of trade that have come before the criminal courts and the 
civil courts of the State of New York without any amplification 
such as has been suggested in the bills now pending before your com- 
mittee. 

I will now proceed to show why it was that in the face of the real 
simplicity of the Sherman law that the subsequent confusion arose. 
It arose out of the Knight case. (U. S. v. E. C. Knight Co., 156 
U. S., 1.) 

The first case of importance, in fact, the first case of any descrip- 
tion, under the Sherman law, which received the attention of the 
United States Supreme Court was the case of the United States v. 
E. C. Knight Co., popularly known as the Sugar Trust case. In that 
case it was charged by the Government that the defendants — 

being in control of a large majority of the manufactories of refined sugar in 
the United States, had acquired through the purchase of stock in four Phila- 
delphia refineries, such disposition over those manufactories throughout the 
United States as gave it a practical monopoly of the business. 

The court below dismissed the bill, the Circuit Court of Appeals 
dismissed the bill, and the Supreme Court affirmed the dismissal. 
It is a most perplexing and confusing decision. The lawyers on 
this committee appreciate, I am quite sure, that it is a confusing 
decision. The best view was that it related only to manufacturing; 
the case was very imperfectly tried ; and inasmuch as it related only 
to manufacturing within the State of Pennsylvania, it seemed to be 
an intrastate and not an interstate transaction. 

The subsequent history of the Sherman law shows that the effect 
of this decision was most unfortunate. The confusion and the erron- 
eous impressions which were caused by it are best exemplified by 
the statement contained in a report made to the House of Representa- 
tives by Attorney General Harmon on February 8, 1896, in response 
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to a resolution of the House adopted on January 7, 1896, requesting 
the Attorney General to report what steps, if any, had been taken by 
him — 

to enforce the law of the United States against the trusts, combinations, and 
conspiracies in restraint of trade and commerce, and what further legislation, 
if any, is needed to protect the people against the same. 

In this report the Attorney General said : 

The act of July 2, 1890, commonly called the Sherman antitrust law, as con- 
strued by the Supreme CJourt — 

Thereby evidently referring to the Knight case — 

does not apply to the most complete monopolies acquired by unlawful combina- 
tion of concerns which are naturally competitive, though they in fact control 
the markets of the entire country, if engaging in interstate commerce be merely 
one of the incidents of their business, and not its direct and immediate object. 
The virtual effect of this is to exclude from the operation of the lawy manufac- 
turer a and producers of every class ^ and prohably importers also. * ♦ ♦ 
The limitation of the present law enables those engaged in such attempts to 
escape from both State and Federal Governments, the former having no au- 
thority over interstate commerce and the latter having authority over nothing 
else. 

The sentence which says, " the virtual effect of this is to exclude 
from the operation of the law manufacturers and producers of every 
class, and probably importers also," makes clear that the learned 
Attorney General misconceived, and it is perhaps proper to say, 
that he quite naturally misconceived the true scope of the Sherman 
law as a result of the unfortunate decision in the Knight case. 

Putting it in plain English, the Attorney General reported that 
as a result of the decision in the Knight case the Sherman law did 
not apply to any industrial combinations at all, and apparently 
applied only to transportation, because, to use his own language it- 
does not apply to the most complete monopolies acquired by unlawful combina- 
tions of concerns which are naturally competitive, though they in fact control 
the markets of the entire country if engaging in interstate commerce be merely 
one of the incidents of their business, and not its direct and immediate object. 

Subsequent decisions of the Supreme Court, notably in the Addys- 
ton case, the Traffic cases, the Standard Oil case, the Tobacco case, 
and many others clearly show that the opinion thus expressed by the 
Attorney General was erroneous. This circumstance is of importance 
when it is considered that, as a result of this misconception, which 
it may be added, was shared by the profession generally, the Sherman 
law was for a long time deemed to be inapplicable to the many 
varieties of trusty and other industrial combinations which soon 
thereafter, and probably because of that decision, began to increase 
until nearly every branch of trade came under their domination. 

It seems safe to assert that no single circumstance was so potent 
in depriving the Sherman law of the effectiveness which was subse- 
quently imparted to it by later decisions of the Supreme Court as 
the decision in the Knight case. My point is that the Kjiight case 
caused this confusion, and I will show how it was afterwards cor- 
rected and the law restored to its drastic state. 

In all of the conspicuous cases involving attacks by the Govern- 
ment under the Sherman law against trusts or industrial combina- 
tions the Knight case has been cited by the defendants as justifying 
their contention that the Sherman law is not applicable to such trusts 
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or industrial combinations. Indeed, counsel for defendants in some 
of such cases have boldly asserted that the adjudication by the 
Supreme Court in the Knight case had become a rule of property and 
that to overrule it would make wrecks of the enterprises inaugurated 
by the combinations then under attack. 

There can be no doubt, however, that beginning with the Addyston 
case the Supreme Court, in a uniform line of decisions culminating 
in the Standard Oil and the Tobacco cases, has distinguished the force 
and application of the Kjiight case to such an extent as, for all 
jiractical purposes, to overrule it. 

It is a fact well recogni;zed by expert students of the subject that 
the misconception which the decision of the Supreme Court in the 
Knight case caused was responsible in a very high degree for the 
fact that thereafter the Sherman law remained for many years 
virtually a " dead letter " upon the statute books. Instead of "serving 
as an effective deterrent to the continuance of monopolistic combina- 
tions, as its framers intended it to be, the Sherman law, as thus 
seemingly devitalized by the Supreme Court in the Knight case 
served, lor several years thereafter and until the misconception 
caused thereby was by later decisions corrected, rather as high 
evidence of the impotency of the Federal jurisprudence to cope with 
the subject at all. 

In the Addyston case the court below followed the Knight case and 
dismissed the bill. The circuit court of appeals reversed, the 
Supreme Court sustained the reversal and set aside the authority of 
the Knight case as denying to the Sherman law the power to reach 
industrial combinations. The court said the Sherman law did have 
that power. 

The decision in the Addyston case thus first corrected the wide- 
spread misconception which had theretofore existed with respect to 
the applicability of the Sherman law to industrial or trade agree- 
ments or combinations. It is highly important to note that from the 
time of the decision in the Addyston case no misconception or doubt 
any longer existed, or at any rate needed to exist, and that thereafter 
the decisions of the Federal courts in construing the Sherman law as 
bearing upon industrial a^eements and combinations of the kind 
which were then and ever since have been so common, moved forward 
in an unbroken line to the effect that such agreements were within the 
purview of the Sherman law, and that combinations or agreements 
such as characterized the Sugar Trust and other like combinations 
were forbidden by that law. 

The check upon the enforcement of the Sherman law which had 
been placed upon it as a result of the Knight case was thereby re- 
moved. Unfortunately, however, in the meantime the Sherman law 
had for all practical purposes become dormant and impotent, so that 
the promotion and formation of industrial combinations and trusts 
proceeded with renewed vigor, and the industries of the country 
were virtually taken out of independent and competitive ownership 
and placed under the control of monopolistic combinations. 

I repeat the assertion that this result, the evil effects of which are 
still so manifest, is attributable to the decision in the Knight case 
more than to any other circumstance. 

The Chairman. Mr. Levy, the committee do not desire to inter- 
rupt you in the manner of presenting your argument, but the article 
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from which you are now reading to the committee seems to be already 
in print and will be put in the record ; and inasmuch as you have told 
us that you had some criticism to make of such measures as the ones 
before us, would it discommode you to print in the record the text 
of the article you are now reading and give us your views on the 
measures before us? 

Mr. Levy. I realize that this course is taking up time, and I am 
ven^ anxious to curtail it as much as possible. It would be a little 
dimcult to change my course of presenting the matter, but I am going 
to do it. 

The Chairman. We are liable to be called over to the House at any 
moment. 

Mr. Levy. I realize that. I will just allude to it but will not read 
it, because you have suggested that it be put in the record. I will 
simply hurrv along and refer to the printed document, and pass on 
then to the aecisions in the Oil and Tobacco cases, in which the " rule 
of reason " was enunciated, and then follow your suggestion, which 
is a very proper suggestion. 

I wish to mvite the attention of the committee to the argument 
which I set out here, to the effect that the " rule of reason," instead of 
weakening the statute, has strengthened the statute. I can not now 
elaborate on that, but it is set out fully and adequately in the printed 
article which will be annexed to my testimony. But I will allude to 
the fact that since the Tobacco cage was decided there have been 8 or 
10 decisions by the United States Supreme Court, beginning with 
April 22, 1912, and extending to June 9, 1913, every one of which 
lays down the principle of the Sherman law more drastically than 
before the " rule of reason " was enunciated in the Tobacco case. 

All that will appear in this pamphlet that I speak of. 

Mr. Carlin. You do not think, then, that any legislation should 
be had to affect the rule of reason ? 

Mr. Levy. I do not, sir. If I could read to you one single decision 
of the Supreme Court in a very recent case, in which they laid down 
the doctrine more vigorously than ever, and then refer back to these 
jewelers' cases, in which they said a good motive is immaterial ; that 
the fundamental thing that is material is the fact that it is in re- 
straint of trade — ^you will see that the Sherman law covers all that, 
even since the rule of reason was invoked. This single citation ought, 
I think, to appeal to lawyers. This is a decision by the Supreme 
Court in the Bathtub Trust case. I am afraid I am taking up too 
much of the time of the committee, but it is the only way I can handle 
it. I find the committee, perhaps, thinks I am taking up too much 
time. 

The Chairman. No ; we would like to hear that. 

Mr. Levy. This decision is as follows : 

The others it is not necessary to review or to quote from, except to say that 
in the very latest of them the comprehensive and thorough character of the law 
is demonstrated and its suflaciency to prevent evasions of its policy " by resort 
to any disguise or subterfuge of form" or the escape of its prohibitions "by 
any indirection." (U. S. v, American Tobacco Co., 221 U. S., 106, 181.) Nor 
can they be evaded by good motives. 

That is going very far. 

Mr. Carlin. What case are you citing from? 
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Mr. Levy. I am citing from Standard Sanitary Manufacturing 
Co. V, United States. 

Mr. Carmn. That is the Bathtub case? 

Mr. Levy. That is the Bathtub case (206 U. S., p. 20), decided 
just about a year ago. 

The law has its own measure of right and wrong, of what it permits or for- 
bids, and the judgment of the courts can not be set up against it in a supposed 
accommodation of its policy with the good intention of the parties and, it 
may be, of some good results. 

That was written after the rule of reason was invoked, and I say 
it leaves the law with teeth in it, to use the popular phrase. 

Mr. Nelson. What did the Supreme Court intend to do by writ- 
ing the rule of reason in it? 

Mr. Levy. The primary object in the Tobacco case, in which the 
Chief Justice laid down the rule of reason, was, as he himself states, 
to bring within the scope of the Sherman law many of the outlying 
elemente of the combination which otherwise, by a strict construction 
of the statute, could not be brought into it. It is there stated that 
unless the statute be read in the light of reason many of the obnoxious 
features of the assailed combination could not be brought within 
the prohibitions of the Sherman law, but by looking at it in the light 
of reason, that would be done. My own view is that every statute 
on the statute books has to be looked at in the light of reason. All of 
these statutes, which I will not refer to — all conspicuous statutes — 
are looked at in the light of reason. And so here I insist upon the 
proposition that the effect of the rule of reason upon the Sherman 
law was not to emasculate, not to weaken, not' to narrow, but to 
strengthen and to broaden that law. 

Mr. Nelson. In these previous cases was not the question of un- 
reasonableness directly at issue, and did not the courts hold that that 
was in question? 

Mr. Levy. I do not know what case you refer to where the ques- 
tion of unreasonableness was at issue, unless you mean the two traffic 
cases. As a matter of fact, the whole doctrine, as Mr. Carlin well 
knows — ^I think he said so to-day, if I remember — is all obiter. That 
is a curious thing about it. I lay down that proposition, that the 
whole discussion of unreasonableness and reasonableness is purely 
obiter dictum ; wherever it came up it came up as obiter, in every 
single case, where it came before the courts for decision. 

The Chairman. It was not necessary to have said anything about 
the rule of reason in the Standard Oil case or any of the rest. 

Mr. Levy. I will sav this, as I said in the earlier part of this dis- 
cussion, that the Chief Justice pointed out that many of the outlying 
elements of the Tobacco Trust would not have come within the pro- 
hibitions of the Sherman law except by invoking the rule of reason. 

Mr. Nelson. Do you, in your printed argument, take that up in 
detail? 

Mr. Levy. Yes, sir. 

Mr. Nelson. Then I will not ask you about it. 

Mr. Levy. We proceed from that to a detailed consideration of the 
pending bills. 

Mr. McCoy. I suggest that we take in right at this point your 
printed brief. 
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Mr. Levy. If that is desired^ I have two copies of it here. 

(Same appears at end of witness's testimony.) 

Mr. Nelson. There are a few questions I would like to ask you 
before you pass on to the next point. 

First, what authority is there for the Attorney General consenting 
to such dissolutions as in the Tobacco and Oil cases ? 

Mr. Levy. There were no consent decrees in the Tobacco and Oil 
cases. 

Mr. Nelson. There was a refusal to bring the appeal, but how 
about these other cases? 

Mr. Levy. I will name those others in which that took place : The 
General Electric Co., the Eastman Kodak Co., and perhaps in the 
Telephone case and in the New Haven case. I have no personal 
knowledge except in the case in which I was of counsel — the Jewelers' 
case. In all these cases I think the Attorney General was well 
within his rights. 

Mr. Nelson. What is his authoritv ? Is it the general law ? 

Mr. Levy. Let me illustrate briefly by just what was done in the 
Jewelers' case. 

Last June the Department of Justice began a grand-jury inquiry 
in New York City of this situation in the jewelry industry. The 
defendants went to the Department of Justice and said: "Do not 
do that; we are law-abiding people; we are all responsible business 
houses." They said : " We will do whatever you like ; we will stop 
these practices if you say they are wrong." The Government said: 
" We will suspend action and see if you are in earnest about it." They 
were satisfied that they were in earnest about it, and they had 
negotiations down here with the Department of Justice in Washing- 
ton. The department said : " We will tell you what we want. You 
have got to discontinue this practice, that practice, and the other 
practice." They said : " Very good ; we will do that." The Attorney 
General, in eflFect, said : " I will draw up a bill in eguity, and if you 
will consent to a decree under that bill the matter is ended." That 
was done. I think that is within his rights. We could have re- 
sisted it if we disagreed with the department's view of the Sher- 
man law. 

Mr. Nelson. It gives him authority to determine, as a judge, to 
what extent they are violating or not violating the law. 

Mr. Levy. Not except with our approval. 

Mr. Carltn. This fact would always be true: After the bill was 
filed an answer admitting the allegations of the bill would be all that 
was necessary to bring about a decree without any court preceedings? 

Mr. Levy. Even there, Mr. Carlin, it is a fact that after that bill 
was filed — I have a copy of it here — I interposed an answer, and then 
to conform with my agreement, I withdrew the answer and consented 
to the decree. 

Mr. Carltn. Your answer denied the bill, did it not ? 

Mr. Levy. Yes ; in part. Tt was a formal answer in equity. But 
no harm was done, because we were there to protect our rights. Each 
association had its own counsel. 

Mr. Nelson. The harm would be done to the country, would it not? 
You folks, of course, would look out for your interests. 

Mr. Levy. I can not see there in that case 
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Mr. Nelson (interposing). I am not referring to that specific case. 

Mr. Levy. Yes, sir. 

Mr. Nelson. But generally, what do you say as to the policy of 
the Department of Justice or the Attorney General consenting to these 
"consent decrees"? 

Mr. Levy. If I understand the question aright, you mean lest in 
some future day an Attorney General, misusmg his power, might 
throw away the rights of the people by making some improper nar- 
gain, as it were ? 

Mr. Nelson. And the eflFect of this decree as to violations that hav^ 
been taking place without his knowledge. 

Mr. Levy. My answer to that is that such a power is vested in 
every executive officer, although he might, of coui-se, misuse it. Cer- 
tainly the Attorney General can do it in other kinds of suits. 

Mr. Carlin. How could he do otherwise, Mr. Levy? Take the 
case I spoke of. Suppose after filing the bill an answer is filed ad- 
mitting the allegations of the bill: there would be nothing to do but 
take the decree. 

Mr. Levy. Pro confesso. 

The Chairman. Under section 4 of the Sherman antitrust law 
there seems to be ample authority given to the Attorney General to 
do what he did do. It says: 

The several circuit courts of the United States — 

The circuit courts are now abolished and the district courts of the 
United States are substituted for them — 

are hereby vested with the jurisdiction to prevent and restrain violations of 
this act, and it shall be the duty of the several district attorneys of the United 
States, in their respective districts under the direction of the Attorney General 
to institute proceedings in equity to prevent and restrain such violations. 

Mr. Levy. Of course, as I understand the question, Mr. Chairman, 
it goes beyond that. The question is whether it is safe to intrust him 
with such power after beginning such proceedings. 

The Chairman. It goes on further and says: 

Such proceedings may be bad by way of petition setting forth the case and 
praying that such violations shall be enjoined or otherwise prohibited. 

This consent decree is " otherwise prohibiting it." 

Mr. Levy. But I still understand the -question to go somewhat 
further than that ; that is, is it safe, and ought there not to be some 
legislation taking away from him that power to enter into a bargain 
without suit? 

. Mr. Nelson. Take this illustration: You were appearing for the 
independent companies in the tobacco case? 

Mr. Levy. Yes, sir. 

Mr. Nelson. There the Attorney General refused to take an 
appeal? 

Mr. Levy. Yes, sir. 

Mr. Nelson. And you earnestly tried to get to the Supreme Court* 
Now, in a consent decree why could not the Attorney General give 
the right to come in there that way, and then compromise the case by 
agreeing to a settlement? 

Mr. Levy. And the argument was pushed further in the tobacco 
disintegration proceedings. It was there said that the Attorney 
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General not only had that right, but that he could have even dis- 
continued the action. 

I will sav to you gentlemen, as lawyers, everyone of us has got that 
right. Wnen we as lawyers bring a suit for Brown or Jones or 
Robinson, we have a right to discontinue it whenever we like, such 
is our control over the proceedings. Therefore you can not take that 
power from the Attorney General. If it is to be supposed that he 
would misuse or abuse the power by dishonest bargaining — and when 
I use that word I am speaking of some remote possibility — ^if he 
were to do such a thing it would be no more than any other dishonest 
attorney might do. I do not know how you are going to prevent it. 

Mr. Carlin. Is not this true, that whetner the decree be by consent 
without proof, upon the mere filing of an answer, or whether it be 
after proof the Attorney General is the final judge of the character 
of the decree the Government should take, after he concludes his case, 
subject, of course, to the approval of the court? 

Mr. Levy. And possibljr some supervision by Congress, perhaps; 
but with respect to this litigation 

Mr. Carlin (interposing). Congress can not supervise each in- 
dividual decree. 

Mr. Levy. It could not. 

Mr. Carlin. Therefore, practically speaking, the Attorney Gen- 
eral, either in a litigated case or one that is not litigated is the man 
who is entrusted with the drafting of the decree. 

Mr. Levy. Necessarily, so far as the Government's rights are con- 
cerned. 

Mr. Nelson. Eight there, supposing that in this telephone suit 
other parties felt themselves seriously aggrieved, insisting that the 
Attorney General had compromised with a trust; would you not 
think some way should be devised by which an agrieved person would 
be able to file a bill and have that reviewed? 

Mr. Levy. There is no such bill before this committee, or any sug- 
gestion of that kind. 

Mr. Nelson. I know, but we are not limited to the bill? 

Mr. Levy. So I understand. 

Mr. Nelson. I want to know whether you would like some such 
remedy? 

Mr. Levy. I want to say to the committee that I strove strenu- 
ously to arrive at some such remedy in the Tobacco disintegration 
proceedings- 
Mr. Nelson. You would like to have that in this bill? 

Mr. Levy. I would like to have done that in that case. Senator 
Cummins introduced a bill in the Senate giving the independents 
who joined in that suit the right to appeal, and also directing the 
Attorney General to appeal. The bill never became a law. 

The Chairman. Did the bill pass the Senate? 

Mr. Levy. It did ; but not the House. 

Mr. Carlin. I call your attention to the fact that there is now 
pending before the Commerce Committee a bill creating ah inter- 
state trade commission. 

Mr. Levy. Yes, sir; I have that in my hand no^. 

Mr. Carlin. That bill does give to that commission the power to 
review and supervise a decree before it is entered by the court, but 
only in the event that the court approves it 
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Mr. Levy. And then only in an advisory way. 

Mr. Cablin. Of course it does not give them final and controlling 
power over the decree, but it gives them reviewing power to call to 
the attention of the court the character of decree which would be 
most helpful. 

Mr. Levy. No different than the Bureau of Corporations has to- 
day. 

Mr. Carlin. Oh, yes; the court has no power to refer a decree to 
the bureau. 

Mr. Levy. The Attorney General referred to it in the Tobacco case 
and got a repcwrt from the Bureau of Corporations on vital and essen- 
tial parts 01 that decree and used it. 

Mr. Carlin. That was before a master? 

Mr. Levy. No, sir; that was before the full bench of the circuit 
court, while the dissolution plan was under consideration. I am 
going to read that in a mcnnent. 

The Chairman. Did the approval by the bureau embrace a plan 
of settlement in that case? 

Mr. Levy. It was an approval by one of the officers of the Bureau 
of Corporations whom the Attorney General called upon for a special 
investigation and report upon a part of the plan of settlement, as 
the chairman has called it. We call it a decree of dissolution. The 
terminology makes no difference. 

Mr. Nelson. Are you familiar with the consent decree in the 
Telephone case? 

Mr. Levy. There has been none. I mean that there has been none 
announced. They have made certain recommendations that are go- 
ing to be put in the decree, perhaps — ^I am not sure of that. 

Mr. Nelson. Suppose that is the case? 

Mr. Levy. Yes, sir. 

Mr. Nelson. Is it likely that the telephone combine has absolutely 
surrendered and is no longer violating in any way the Sherman 
antitrust law as to monopolies or otherwise? 

Mr. Levy. I will answer that in this way : I am informed that they 
have made concessions, have yielded their position, beyond that whicn 
a decree would have driven them to do. That is only hearsay, how- 
ever. 

Mr. Nelson. But would you say that they have now agreed to 
hereafter conform to the Sherman ajititrust law ? 

Mr. Levy. That is my understanding. Let me illustrate that by 
digressing for a moment and referring to the recent occurrence witn 
regard to the Sugar Trust. No doubt all the members of the conpi- 
nuttee have read of the negotiations for the settlement of the suit 
against the Sugar Trust, which suit has been pending for a year or 
two back. They declared a willingness to conform to the wishes of 
the Government, but in the course of the negotiations, it is said, 
the Attorney General made certain demands with respect to the pro- 
posed dissolution of the Sugar Trust to which the Sugar Trust re- 
cused to accede. The result was that the negotiations were aban- 
doned and the suit has been resumed. I cite that as showing that in 
these cases the department is asking for a fuU measure of enforce- 
ment of that law. 
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Mr. McCoy. Is not this about the fact with reference to that 
proposition, that some human being has finally got to decide whether 
the Government is getting all it is entitled tof 

Mr. Levy. I see no escape from that. 

Mr. McCoy. You can push it along to the trades commission, and 
if they do not seem to be doing all right, you can push it along to 
somebody else, and keep pushing it along, but after all some human 
interest has to protect tne Government? 

Mr. Levy. It devolves upon some person to assume that re- 
sponsibility. 

The Chairman. This bill would curtail the opportunity for cor- 
ruption? 

Mr. Nelson. How can you impeach a Government official for the 
mere misuse of discretion m a lawsuit of that kind? 

The Chairman. I say corruption? 

Mr. Levy. This is not a question of corruption. 

Mr. McCoy. But the court has the final say ; the Attorney General 
says, " This is our decree," but the court can diifer with him. 

Mr. Levy. The court will not do it. 

Mr. McCoy. They can? 

Mr. Levy. The court entered the jewelers' decree last week simply 
on motion of the district attorney, with my consent. 

The Chairman. In the Union Pacific Kailroad Co. case recently 
the court accepted the plan of the Attorney General, and, as I under- 
stand it, finally adopted it. 

Mr. Levy. That was not a consent case, Mr. Chairman, it was 
litigated. 

The Chairman. Yes; but the findings of the opinion — ^there was 
some sort of opinion or agreement drawn up by the Attorney General 
and the various attorneys in that case, was there not? 

Mr. Levy. Yes, sir ; that is right. 

In the Tobacco case Judge Noyes said : 

I am largely governed by the views of the Attorney General, who stands here 
as the spokesman and representative of the Grovemment 

Mr. Nelson. In case he had erred, what would be the fact as to any 
reparation or penalties as to that concern? 

Mr. Levy. The fact is that in the Tobacco Trust case the Attorney 
General did err radically. And it is well to point to recent history 
shown by public statements that the present Attorney General is 
now setting to work to correct those errors. That is in connection 
with the Tobacco case ; the only way to do it in other cases, apparently, 
if there is a way, is by legislation— directing an appeal, or directing 
the subsequent Attorney General to appeal, after the time has 
elapsed. In the Tobacco case that was the purpose of the Cummins 
bill which passed the Senate and was referred to this committee by 
the House. That is a different proposition. I confess at the moment 
I am hardly prepared to discuss it, but that does present an interest- 
ing question. As was said a while ago, responsibility must be re- 
posed in some human being. If he misuses the power dishonestly or 
corruptly, he ought to be and often is punished. 

Mr. Carlin. He is punished politically, is he not? 

Mr. Levy. He is punished politically, but I dare say it would be a 
violation of his oath of office, and he would be subject to impeach- 
ment. 
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Mr. Nelson. He could not be impeached on a question of dis- 
cretion ? 

Mr. Levy. Oh, not at all. If it was a matter of discretion and it 
had been honestly exercised, that would be a different thing. .It 
would have to be corrupt. 

I will only say that in these recent consent cases there is no ques- 
tion but that the Department of Justice is asking for the fullest 
measure of what the Sherman law would give it. 

In the Jewelers' case they first asked for a dissolution of the two 
great jewelry associations. It would have been a dreadful thing to 
break up these concerns and would have accomplished no good pur- 
pose. The department at first insisted upon a dissolution. After 
reflection they said, " No ; we will waive that point." 

They were not animated by any malice, nor were they bargaining 
away the rights of the people. I take it that this entire discussion 
relates to what might possibly arise in the future. 

Before taking up specifically the pending bills now before your 
committee, I shall allude only in the briefest way to the fact that 
the Democratic national platform apparently confirms the view 
that the " rule of reason " constitutes judicial legislation whereby 
the word "unreasonable" has been written into the statute and 
the force and efficiency of the statute thereby weakened, thus 
making amendment necessary. The plank of the platform relating 
to this subject is as follows : 

We regret that the Sherman antitrust law has received a judicial construc- 
tion depriving it of much of its efficacy, and we favor the enactment of legisla- 
tion which will restore to the statute the strength of which it has been deprived 
by such interpretation. 

This statement of the Democratic national platform asserts that 
the " rule of reason " in the Oil and Tobacco cases weakened the anti- 
trust statute. I submit, however, that when the platform was writ- 
ten the true situation had not as yet been developed, for it was later 
that the circumstances arose which made it clear that the " rule of 
reason " had not weakened the Sherman law. 

An interesting admission of this fact, and, if I may say so, a 
strong justification of the claim that the Democratic Farty is ab- 
solved from observing this plank of its last national platform, is 
found in the fact that the New York Tribune, a recognized organ of 
the Kepublican Party, in an issue of recent date (Jan. 15, 1914), 
said: 

The Democratic platform, to carry out which the antitrust laws are being 
drafted, was written before the present situation arose. 

Inasmuch as this statement is made hj a leading Kepublican organ, 
it indicates that no Republican opposition can be based upon the 
contention that the Democratic Party is compelled to carrj out this 
particular requirement of its platform, because, as the Tribune cor- 
rectly says, that plank in the platform was written before the pres- 
ent situation arose. The "present situation" which is referred to 
has been brought about by the fact that since the platform was writ- 
ten in 1912 there have been numerous decisions of the Supreme Court 
showing that the " rule of reason " has not weakened tne Sherman 
law, and, in addition, numerous important corporations have volun- 
tarily acquiesced in the strict and drastic interpretation placed upon 
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the Sherman law by the Supreme Court and the Department of 
Justice, thus showing that no uncertainty exists in this respect, as 
viewed from the standpoint of those corporations, and also showing 
that the " rule of reason " has not in fact relaxed or mitigated the 
drastic character of the Sherman law. 

In making the statement that the requirements of the Democratic 
national platform ought not any longer to be deemed to be control- 
ing by reason of the changed situation which has been pointed out, I 
limit mv remarks in this respect entirely to that part of the platform 
which has been referred to. As I snail hereafter point out, the 
changed situation which has been brought about since July, 1912, 
has not in any way affected the recommendations of the platform 
with respect to the subjects of holding companies, interlocking direc- 
torates, and the like. I will mention this subject more fully a little 
later. 

I will now take up a detailed consideration of the four bills now 
under consideration before your committee and submit my comments 
thereon. 

Mr. Carlin. With reference to the bills under discussion, the 
interstate trade commission bill is not before this committee. 

Mr. Levy. Shall I discuss that? 

Mr. Carlin. No ; that is before the Commerce Committee. 

The Chairman. The bill you have befol-e you now is a bill to sup- 
plement an act entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies," approved July 2, 1890. 
That is the bill you have before you. 

Mr. Levy. Yes. 

The Chairman. There are three of these bills. 

Mr. Levy. Yes. 

The Chairman. Take up that one first. 

Mr. Levy. Both as to phraseolo^ and as to substance? 

Mr. Carlin. As to substance ; the phraseology is only tentative. 

Mr. Levy. Yes. Now, as to substance 

Mr. Carlin (interposing). Or as to phraseology either. 

Mr. Levy. They are intermingled, Mr. Carlin. 

Mr. Carlin. All right. 

Mr. Levy. The first part of section 9 is criticizable, in my opinion, 
in respect of the words in the first line of page 2, namely, " for any 
person." If you carry that subject down to line 5 and take up the 
verb "injure" you have it reading: "It shall be deemed an attempt 
to monopolize trade or commerce among the several States or with 
foreign nations or a part thereof for any person with the purpose or 
intent to thereby injure a competitor to discriminate in price," etc. 

That goes way beyond the purpose of the Sherman law. That is 
not a combination at all. 

Mr. Carlin. That is supplemental, entirely, to the previous act? 

Mr. Levy. Does the committee contemplate that an act of a single 
person in endeavoring to injure his competitor should be made unlaw- 
ful ? That goes beyond the accepted doctrine of restraints of trade, 
Mr. Carlin. My language was not well chosen. I said " beyond the 
Sherman law " ; I should have said " beyond the doctrine of restraints 
of trade." 

Mr. Floyd. That is proposed to supplement the Sherman law? 

Mr. Levy. Yes, sir. 
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Mr. Floyd. Section 9. In section 8 of the Sherman law it is said 
that the word " persons " where used in the act shall relate to corpo- 
rations? 

The Chairman. Here is the exact language : 

That the word "person" or "persons*' wherever used in this act shall be 
deemed to include corporations and associations existing under or authorized 
by the laws of either the United States, the laws of any of the Territories, the 
laws of any State, or the laws of any foreign country. 

Mr. Levy. I fully understand that, sir ; but nevertheless it includes 
individual persons. It says that the word "person" shall include 
corporations, and it also includes an individual person. Is it the 
intention of the committee that the law governing restraints of 
trade shall be extended so that a natural person, as the law has it, 
shall be prohibited from discriminating in prices between different 
purchasers, even with the intent of injuring, a competitor? That is 
the competition that is the very life of trade. The vice of it is when 
it is done by a combination. Of course, it is an injurious thing if the 
Standard Oil Co. sells lower in Texas and higher in Arkansas, de- 
pendent upon whether they wanted to crush out opposition in Texas 
and not in Arkansas. But that is a combination. But is it now to 
be said that one man can not do that as this bill proposes? The 
Sugar Trust decision in New York, in the One hundred and twenty- 
first New York Reports, expressly distinguished that. I mean the 
difference, in this respect, between what a corporation and an in- 
dividual can lawfully do. 

Mr. Carlin. We are dissolving the corporation now. Suppose 
they go on and continue the same thing; we want to reach the evil, 
whether the evil i^ the result of a combination or otherwise. 

Mr. Levy. Even though represented by the act of an individual? 

Mr. Carlin. Of course if he does these things that are unlawful, 
whether he is a corporation or an individual would make no differ- 
ence. That is what the bill would mean. 

Mr. Levy. To my mind — ^I have just noted it here — the result 
would be to prevent a single individual, without any element of com- 
bination or conspiracy being present, from discriminating in price 
for the purpose of building up his business. That would never do, 
if you will permit me to say so. 

The Chairman. You would substitute " corporation or association 
or combination"? 

Mr. Levy. No, sir, Mr. Chairman; I would get into it appropriate 
language so as to make it applicable to combinations. I would get 
back into it the words " restraint of trade." Of course, you gentle- 
men will think that I am wedded to the present phraseology of the 
Sherman law, and I am largely. I would get it back into the broad 
present scope of the present Sherman law. Therefore, I will extend 
this criticism by the further criticism that everything sought to be 
covered by this supplemental bill is improper because 

Mr. Carlin (interposing). Of course this bill goes beyond the 
Sherman law. 

Mr. Levy (continuing). I will say this, if it goes beyond it, it 
goes beyond it in respects that are not desirable, I mean as to those 
tilings that everybody will agree are innocuous and harmless; that as 
to those things that are noxious and harmful the Sherman law to-day 
covers every part of this bill, except the part about res judicata. 
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Of course, that is a different thing. That is, venr probably, good 
legislation. But this part here is attempting to enlarge the doctrine 
of restraint of trade in a way that is going to be hurtful and is 
going to injure the Sherman law itself, oecause you have set up as 
section 9 of the Sherman law — ^as an addition to the Sherman law — 
a brand new doctrine, one never heard of before, with relation to 
restraints of trade. 

If the fact is that upon the dissolution or breaking up of one of 
the great combinations one of the elements into which it is resolved 
shall be a single individual, and he carries with him the power which 
was held by the combination, and it is thought the individual should 
be checked, that is a different proposition, but one which experience 
shows does not happen. 

The court of appeals in New York said in the Sugar-Trust case, in 
One hundred and twenty-first New York Reports, that we need not 
fear what one individual is going to do, we can take care of him. No 
individual is going to embark the nei*essary wealth in such a vast 
enterprise as the Standard Oil or the Sugar Trust. 

So I say, again with deference, that that point would lead to in- 
jury and a hurtful result, more specially smce everything in that 
section is now adequately covered by the Sherman law. That is to 
say, the main thing, discrimination as to price, is fully covered 
to-day. It came up in the tobacco case, in the Standard Oil case, and 
in all the others which I now recall. 

Mr. Carun. Do you think, then, that there is anything in the 
present statute to reflate the sale of commodities at the same price 
m different communities ? 

Mr. Levy. I say this — that there are plenty of cases that hold that 
it is an unlawful restraint of trade to do that if if be done as the re- 
sult of combination or unlawful agreement, but not if it is done by an 
individual. But I say that the very thing you want to prohibit and 
prevent here is fully prohibited and prevented by the Sherman law 
as, it stands to-day if you establish the fact that a combination is 
present, and I take it that that element is a sine qua non in the whole 
discussion. Of course, I may be wrong. It is news to me, I am frank 
to say, that the committee aims at an individual. In the wisdom of 
the committee that may be sound ; but I do not agree with it. It is 
news to me to find that that is aimed at and contemplated, because all 
the books and experience say that that is not necessary. 

I will pass on to the next, if the committee wishes. 

The first proviso, on page 2, lines 13 to 18 

The Chairman. Line 6 is the first proviso. 

Mr. Levy. Yes; I was wrong. That is the third proviso. Lines 
13 to 18 — I say this with great deference, too — that is obscure, and its 
purpose and results are very uncertain and doubtful : 

That nothing herein contained shall prevent persons engaged in selling goods, 
wares, or merchandise in interstate or foreign commerce from selecting their 
own customers. , 

Mr. Carlin. Except as to mining propositions. When it comes to 
mines, we have a different rule there. 

Mr. Levy. You are getting yourselves on a broad sea there, and 
that is why, in my argument earlier in the afternoon, I said that the 
Sherman law, in these previous decisions, is broad enough, and in 
cases of combinations nobody ever escaped from the Sherman law, 
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or the common law of England, that tried to do these things and who 
was prosecuted therefor. 

Mr. Carlin. Did the Sherman law ever require miners to sell 
their products to any responsible persons that applied to them? 

Mr. Levy. No, sir. 

Mr. Cablin. This bill does. 

Mr. Levy. That does not relate to the doctrine of restraints of 
trade. That is another proposition. In this again, Congress is 
embarking not only on a broad sea but a different sea. I, frankly.- 
am not prepared to discuss it, but I will say that it is not a part or 
the Sherman law discussion. 

I will pass xm to the next. 

Section 10, pages 2 and 3, lines 19 to 25, and so forth. 

I contend, if that is analyzed and if it is aimed at a combination, 
which apparently it is not, it is already covered by the Sherman 
law ; but if it is aimed at an individual, this section 10, it controverts 
a host of decisions which approve exclusive selling agencies if no ele- 
ment of combination in restraint of trade is present. 

I cite as an illustration Knox hats and Dunlap hats. As I read 
that section, the results will be that if Dimlap or Knox or somebodjjr 
else wishes to make a retail mf^rchant his exclusive selling agent, it 
would be deemed unlawful. The bill reads: 

That it shall be deemed an attempt to monopolize trade or commerce among 
the several States, or with foreign nations or a part thereof, for any person 
in interstate or foreign commerce to make a sale of goods, wares, or mer- 
chandise or fix a price charged therefor, or discount from or rebate upon such 
price, on the condition or understanding that the purchaser thereof shall not 
deal in the goods, wares, or merchandise of a competitor or competitors. 

I take it, and the law always has been, that, for example, Knox, 
the hatter, if he is an individual and not a combination, has that 
right and ought to have that right. Why should he not? What 
harm does it do? Why can not Knox, as an individual, say to the 
retailer, " I will give you my goods and you can sell them, providing 
you will be my exclusive selling agent, and will not sell the hats of 
my competitor, Dunlap ; I do not want to help out his business by 
allowing him to put his hats up for sale alongside of mine." I say 
it is all right for an individual to do that. It was a different mat- 
ter for a trust, like the Tobacco Co., to say to the jobber, " You 
can have our goods only on condition that you do not deal in the 
goods of any independent manufacturer." That was wrong, because 
they had gained a power there by combination which gave them an 
undue and unfair advantage over the individual competitor, and if 
left unchecked would have resulted, necessarily, in the crushing of 
all of those competitors. But this is different as to an individual. 

Mr. Floyd. You think this is right in the case of the Tobacco 
Trust, but it would be wrong as to Knox, because the Tobacco Trust 
is a combination. 

Mr. Levy. If Knox is an individual — that is, a natural person— I 
say that the law does not prohibit it and ought not to prohibit it, 
but if there is a Knox hat company, and it is a combination in re- 
straint of trade, then the law ought to forbid that, and the Sherman 
law does forbid that. This amendment does nothing new except what 
might be economically hurtful, if it is aimed at an individual. 
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Mr. Volstead. Would not that apply to a corporation? 

Mr. Levy. It should apply to a corporation if the element of com- 
bination was present. 

Mr. Volstead. Assume that the United States Steel Co. is not a 
combination; would it be proper to apply it in that cai^.? 

Mr. Levy. If it did not have the elemeiit of Unlawful combina- 
tion present it ought not to be applied to it. Of course there my 
argument is being pushed to its extreme, and properly so, because 
there we would have a combination of vast power, suppose scHne 
persons should organize a little grocery company — a corporation, but 
not an unlawful combination — it would simply be good biodness for 
it to discriminate in prices for special reasons, and it ou^t to have 
the right to do that, and the law does not forbid it. And it would be, 
I say, an unnecessarily hurtful thing if it did forbid it. 

Mr. Caklin. You seem to overlook one fact, namely, that you tie 
the hands of the merchant by keeping him from going into other 
lines of business by that contract 

Mr. Levy. You mean the person who receives the good^? 

Mr. Carlin. The seller of the goods, the retail merchant, has his 
hands tied by that character of agreement. 

Mr. Levy. An exclusive selling agency is usually a privilege, if it 
does not emanate from a combination which forces it upon him. 

Mr. Carlin. Whether it emanates from a combination, a corpora- 
tion, or a person, this bill bespeaks it as an evil; it says a contract 
of that sort shall be deemed, hereafter, in restraint of trade. 

Mr. Levy. If it is meant to reach an individual doing this thing, 
I would simply say that the courts hesitate — not on economic grounds, 
but on legal grounds — I would say that the law as it stands to-day 
covers all it should cover on that proposition, namely, combination. 

In so far as it includes corporations that in themselves are com- 
binatioiis, the principle is sound, but that is already in the Sherman 
law. 

Mr. Carlin. If they are not in those combinations you think that 
ought not be prohibited ? 

Mr. Levy. It ought not. 

Mr. Volstead. In your judgment if it is a combination in restraint 
of trade, then this section does not add anything to the Sherman Act? 

Mr. Levy. It does not. Permit "me to say one word on that. It 
would not only not add anything, but would tend to obscure it, be- 
cause it might be that ingenious lawyers might interpret it to have 
in some way changed that law. 

Mr. Carlin. There is nothing in the Sherman law that prohibits 
that character of contract being made by anybody. 

Mr. Levy. I do not understand you. 

Mr. Carlin. I say there is nothing in the Sherman Jaw that pro- 
hibits that thing prohibited in this section from being done. 

Mr. Levy. Oh, yes ; there is. 

Mr. Carlin. Will you point it out? 

(Mr. Levy. I will point it out. Let me make the point clear. You 
say there is nothing in the Sherman law that prohibits a combina- 
tion jfrom doing that thing? 

Mr. Carlin. Oh, no ; that prohibits this character of contracts be- 
ing made which we prohibit in this section. There is something 
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in the Sherman law prohibiting combinations in restraint of 
trade, but we are prohibiting certain contracts from being made, 
whether made by a combination in the form of a trust, or whether , 
made by an individual or a corporation. This provision, if we adopt 
it, means that that character of contract can not be made. 

Mr. LEvr. You mean even on the part of a natural person? 

Mr. Carlin. Yes; by anybody. 

Mr. Levy. I fully concede that the Sherman law does not cover 
that phase of it. I say it covers everything but the prohibition 
against the natural person or individual. 

Mr. McCoy. Your point is that in the Standard Oil Co. case and 
in the Tobacco case this sort of practice indulged in by those com- 
panies was considered to be one of the things as showing that they 
were illegal ? 

Mr. Lbvy. Yes, sir. 

Mr. Carlin. That was simply one of the elements of proof? 

Mr. McCoy. It was one of the elements of proof, and therefore it 
was not necessary to put it in here as one of the circumstances, be- 
cause it is already one of the things that will be taken into considera- 
tion. 

Mr. Levy. Precisely right, unless the committee intends to enlarge 
that power and prohibit that practice on the part of individuals. 

Mr. Carlin. Or on the part of the corporations. 

Mr. Levy. Not only that — pardon me — ^if you mean to bring into 
that that natural persons can not do this thing, this act is necessary. 

Mr. Carlin. Suppose you meant to bring in a corporation that was 
not in the form of a trust? 

Mr. Levy. Yes, sir; it would undoubtedly do that. 

Mr. Carlin. So that it goes beyond an individual ? 

Mr. Levy. Yes, sir; I take it that you mean a corporation of the 
kind I have instanced, namely, a corporation composed of different 
members of a family, or something of that sort; that that is not a 
corporation in the form of a trust ; it is not a combination. 

Mr. Carlin. There are thousands of corporations that are not com- 
binations in the form of trusts. 

Mr. Levy. Yes, sir. 

Mr. Carlin. Large ones as well as small ones? 

Mr. Levy. Yes, sir. 

Mr. Carlin. Now, then, this would apply to them ? 

Mr. Floyd. Now, then, Mr. Levy, I want to ask you a question. 
This provision relates to section 2 of the Sherman Act. Section 2 
reads: 

Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons to monopolize any part of the trade 
or commerce among the several States, or with foreign nations, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
fine not exceeding $5,000 or by imprisonment not exceeding one year, or by both 
said punishments, in the discretion of the court. 

Now, as I understand that prohibition, it is against individual 
persons. 

Mr. Levy. Your point is that this new section would make that 
apply to individuals? 

Mr. Floyd. I am speaking of the old section. 
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Mr. Levy. Oh, no. 

Mr. Floyd. The section reads : " Every person who shall monopo- 
lize, or attempt to monopolize, or combine or conspire with any other 
person or persons to monopolize " would be a violation of section 2 of 
the Sherman Act, for some individual with sufficient money to 
monopolize or attempt to monopolize any line of industry. 

Mr. Levy. Not if he did the things you name in this section 10; 
that would not be an attempt to monopolize. 

Mr. Floyd. It would not be? Suppose a man had enough money 
as an individual to buy individually and monopolize a certain line of 
industry, would he not be guilty oi a violation of the law under sec- 
tion 2 of the Sherman Act? 

Mr. Levy. On the contrary, the decisions say exactly the reverse. 
In the One hundred and twenty-first New York, in the su^ar-refining 
case, the court says the exact opposite; it says tnat an individual may 
do these things and not be guilty of a restraint of trade. 

Mr. Floyd. Construing me Sherman law ? 

Mr. Levy. No ; construing the common law. 

Mr. Floyd. Construing the common law; but I am asking you 
about this language : " Every person who shall monopolize, or at- 
tempt to monopolize," shall be guilty, or " who shall combine or 
conspire with any other person or persons." That is a different state 
of facts. 

Mr. Levy. That does not include, sir, the case of a natural person 
" fixing a price," or the conditions named in this new section 10. 
That is ^ly answer. 

Mr. Carlin. You think we go too far? 

Mr. Levy. Yes, sir. That is my contention. 

I now proceed to section 11. Section 11 says : " That nothing con- 
tained in section 9 or section 10 hereof shall be taken or held to limit 
or in any way curtail the meaning and effect of the provisions of 
section 2 of this act." 

The question would arise, Is it to curtail the meaning and effect of 
the provisions of section 1 of this act? That is not a very serious 
criticism, but it is worth pointing out, and perhaps I had better pass 
on. It is not needful for me to discuss that. I do not urge any of 
these things controversially, but by way of fair criticism. 

Mr. Carlin. I understand. 

Mr. Levy. In section 12 there is something I think needs more con- 
sideration. I think in general it is useful legislation, but it presents 
difficulties. 

Now, as to the language of it. I do not know whether I ought to 
take up the time of the committee as to mere phraseology, but the 
phraseology is defective. 

The Chairman. We will be glad to hear you on it. 

Mr. Levy. Shall I speak about the phraseology? 

The Chairman. We will be very glad to hear you. 

Mr. Levy. It now reads, beginning in line 17: "The existence of 
such illegal contracts" — 

Now, I am going to complete the sentence and leave out other words. 
I will repeat : 

" The existence of such illegal contracts shall (line 20) constitute 
(line 21) conclusive evidence of the same facts." 
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It seems to me that the sentence reads wrong. The sentence ought 
to be, "A judgment obtained in that action," etc. I will read it again 
in that form: 

" That a judgment obtained in such a suit shall constitute the con- 
clusive evidence." 

I also think the latter part should read : " It shall constitute res 
judicata." 

The phraseology, I think, should be changed. In a practical sense, 
I think there is some danger in that provision. I have in mind that 
a judgment of that sort would be entered in a contested case and 
just before the expiration of the enlarged period of limitation a 
private suit would be started and that judgment be invoked as res 
judicata. The conditions may then be entirely different. For in- 
stance, the Elecetric Co. case — ^I instance th^t because it is a very repre- 
sentative case of a successful commercial enterprise which was en- 
joined and declared an illegal combination a few years ago — a dealer 
suinff it for damages on facts happening yesterday or last week, and 
invoking the decision as res judicata, which was decided on facts 
which arose years ago and which may have been abandoned. To my 
mind that suggests dangerous possibilities, which I think could tie 
avoided by qhanging the whole scheme and giving private individuals 
a right to intervene. That is to say, that during the pendency of 
that action let a private party come in and intervene with the right 
to prove his damages and recover judgment for such damages, con- 
ditioned on the judgment in the case going against the defendant to 
the effect that it is an unlawful combination. 

Mr. Carlin. Then you would require him to suspend his action 
pending the outcome of the Government suit ? 

Mr. Levy. Yes. 

Mr. Carun. Would you do that here? 

Mr. Levy. You wait until the Government suit is disposed of. 

Mr. Carlik. We just require him to wait until the Government suit 
is concluded, or permit him to do so if he wants to do so. His rights 
under the Sherman law still e xist ; he can sue, if he wants to. 

Mr. Levy. Suppose he brings his suit to-day for things that hap- 
pened years ago, and invokes, as res judicata, a judgment entered 
three years ago; then the defendants come into court and show it is 
no longer an unlawful combination; would it be fair and just to that 
defendant to say, *' You are conclusively bound by that judgment of 
three years ago, although we know you are reformed," and the in- 
jury done to that man was the result of proper competition ? 

Mr. Carlin. You would not take away from him his rights under 
the Sherman law, would you? Would you deprive the individual ol 
the rights he has under the Sherman law ? 

Mr. Levy. No. 

Mr. Carlin. He has a right to sue for damages? 

Mr. McCoy. Your point is that his rights have accrued subsequent 
to the doing of the wrongful acts ? 

Mr. Levy. Correct. 

Mr. McCoy. And that the rights which he thinks he has are based 
entirely on a new state of facts, and if he has a remedy under the 
Sherman law he would still have it and would not have the benefit 
of the decree based upon its previous acts? 
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Mr. Levy. Exactly. 

Mr. Carlin. Your contention is he ought not to have the benefit, 
of it? 

Mr. Levy. I say it is a dangerous thing. 

Mr. Carlin. He does have it, and you say he ought not to have it! 

Mr. Levy. If he is to have it he ought to have the right to inter- 
vene, to come into the main action, and stand by imtil the Government 
gets through, and take his damages if the Government wins. 

Mr. Floyd. If you will pardon a suggestion from me right there, 
it never occurred to me that anyone whose cause of action originated 
after the decree would have that right. This is intended to benefit 
those \vhose cause of action occurs previous to the rendition of the 
decree and covers the period that was involved in litigation previous 
to the rendition of the decree ; and for that reason we should eirtend 
the statute of limitations in order that the party may wait. But this 
is drafted with the idea that the cause of action originated from 
practices of the corporation previous to the time that the decree was 
obtained. 

Mr. Levy. The bill does not say so. 

Mr. Carlin. It does if you wiU read section 13 in connection with 
it. You see we suspend there the statute of limitations. 

Mr. Levy. Mr. Carlin, that does not limit the right of the plaintiff 
in the later suit because you enlarge the statute of limitations. 

Mr. Floyd. That would be implied. 

Mr. Levy. That would be a doubtful implication, to my mind. 

Mr. Floyd. But it never occurred to me, as a lawyer, that anybody 
whose cause of action arose after the rendition of this suit could rely 
upon a decree rendered to show what is still an unlawful combination 
or practice. 

Mr. Carlin. Do you think that we ought to say that that section 
only applies to causes of action which arose prior to the decree? 

Mr. Levy. Yes, sir. 

Mr. Floyd. If you will pardon me, it says that in these express 
terms, on page 4, lines 7 and 8. It says : 

And who at the time or previous to the institution of any such suit by the 
United States as aforesaid has a cause of action under section 7 of said act, 
of under section 13 of this act, against any defendent in a suit wherein a decree 
or judgment has been obtained as aforesaid. 

Mr. Levy. No, sir. Pardon me. If you will read the whole of that 
sentence I do not think it refers back at all. The whole of that 
sentence is this: 

In all cases where any person who shall have been injured in his business 
or property by any person or corporation by reason of anything forbidden or 
declared to be unlawful under the provisions of the act entitled "An act to 
protect trade and commerce against unlawful restraints and monopolies," 
approved July 2. 1890. and who at the time or previous to the institution of any 
such suit by the United States aforesaid, has a cause of action under section 
7 of said act, or under section 13 of this act, against any defendant in a suit 
wherein a decree or judgment has been obtained as aforesaid, the statutes of 
limitation shall be enlarged. 

That does not retroact. That does not correct the point I have 
mentioned with regard to the previous sentence. That merely en- 
larges the statute of limitations as to any occurrences prior to the 
beginning of the suit. The same words ought to be used in the 
previous sentence. 
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Of course my point is plain. I do not know whether I ought to 
amplify it. I repeat, that in my judgment that section is open to 
criticism. 

Mr. Floyd. Let me ask you further on that; you say it does not 
apply to the previous occurrences? 

Mr. Levy. I do not think so. 

Mr. Floyd. If a party has a cause of action previous to the suit or 
at the time of the commencement of the suit and he was not excepted 
from the provisions^ why, then, you say he could not get the advan- 
tage of this decree if it were rendered, beyond the period of limita- 
tions. 

Mr. Levy. Oh,- he is not excepted from it; I do not claim that. 

Mr. Carlin. Then another fact is it must be between the same 
parties. If a decree is entered and dissolution takes place, different 

{mrties are then operating and he would not have the same parties in 
itigatioin ; it would be a suit as between different parties entirely. 

Mr. Levy. He could reach them all. 

Mr. Carlin. We only give him the benefit of this matter from the 
suit as between the same parties. 

Mr. Levy. I think that it does not say so. 

Mr. Carlin. Therefore, your suggestion creates an impossibility, 
because it involves different parties. 

Mr. Levy. No ; even if it is the same party ; take again the Kodak 
case 

Mr. Cablin (interposing). I am assuming that the decree is one of 
dissolution. 

Mr. Levy. The case against the Electric Co. was a mere matter of 
injunction; the case against the Jewelers Associations was not a dis- 
solution, nor the case against the Electric Co.; it was only an in- 
junction. The Du Pont Powder Co., I am not sure about-^I think 
tJiat was a dissolution. The subject is not very clear, but I think in- 
tervention would be the best course. .... 

The Chairman. How far did the injunction relieve in the Kodak 
case? 

Mr. DffiVY. I can answer better in the Electric case. 

The Chairman. How far did it go? 

Mr. Levy. Certain practices were enjoined. 

The Chairman. Thejr enjoined the restraint of trade? 

Mr. Levy. Yes, sir; it was a mere injunction, as I recall it. 

Mr. Carlin. Refer to lines 19 and 20 on page 3 : 

Shall, to the full extent to which such judgment or decree would constitute 
in any other proceeding an estoppel as between the Govemment and such 
person. 

That is what that means when the parties are the same. 

Mr. Levy. I say all of them. They are the same. 

Mr. Carlin. Then you admit^ so far as the dissolution is con- 
cerned, there is nothing in your point with reference to dissolution? 

Mr. Levy. It is different, Mr. Carlin. That is right. I do not say 
the objection is cured, but it is a different situation. 

Mr. Carlin. You say you admit it, so far as that is concerned ? 

Mr. Levy. Probably. 

Mr. McCoy. I do not understand that to be the meaning. Suppose 
the Govemment sues the Standard Oil Co. ; to the extent that judg- 
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ment would be res judicata against the Standard Oil Co. it may be 
used as evidence against somebody else? 

Mr. Levy. By somebody else. 

Mr. McCoy. Or by somebody else. Now, it makes no difference if 
somebody else is a different body from the Government. It says " to 
the same extent" In other words, to the extent that it does create 
an estoppel against the Standard Oil Co. and the Government in 
that action it can be used ; in other words, as to those matters which 
are res judicata. 

Mr. Levy. I think Mr. Carlin's point is this 

Mr. Carlin (interposing). I make no such contention as Mr. Mc- 
Cov does. 

Mr. McCoy. Let us see to what extent the judgment is res judi- 
cata. It is res judicata as to those things given in evidence on mate- 
rial points. Is that so? 

Mr. Levy. As to those things which were litigated or should have 
been litigated and as between the same parties. 

Mr. McCoy. As between those parties ? 

Mr. Levy. As between the parties to the suit. But you gentlemen 
are ffoinff further. 

]yfr. McCoy. I am arguing on your side of the proposition. What 
I want to say is this : That lines 20 and 21 here mean that a judg- 
ment is evidence of certain facts between the parties to the suit. 
Now, what this means, as I understood it when I read it, was to 
the same extent it is evidence in a suit between different parties. 
Otherwise the section does not mean anything. 

Mr. Levy. That is correct. 

Mr. McCoy. Because we are endeavoring to give the benefit of a 
finding in a suit by Smith against Jones to Brown in his suit against 
Jones. 

Mr. Levy. As I take it, Mr. Carlin's point, if you will permit me 
to state it, is that where the Government had sued A ana gotten a 
judgment and thereafter X, a private person, sues the defendant A 
and seeks to make the judgment res judicata, Mr. Carlin's point is 
that in a dissolution case A will no longer exist and it will not be 
applicable to such a case. 

Mr. McCoy. Now you are coming to an entirely different point. 
A corporation never can so dissolve that you can not have a remedy 
against it for a wrong. 

Mr. Levy. I have had that in mind, too. Even though you dis- 
solve a corporation the remedy against it will survive. 

Mr. McCoy. Certainly. The Government can not wipe out a cor- 
poration and thereby wipe out the rights that people nave against 
the corporation. 

Mr. Carlin. Suppose you destroy the assets? 

Mr. McCoy. That is a practical consideration, l3ut as a legal con- 
sideration a third person can always proceed against a corporation ; 
he still has his cause of action. 

Mr. Carlin. But he could not use his judgment 

Mr. Levy. I will point out a further objection on page 4, line 1, 
namelj, these two words, " or involving." 

A little reflection would show that is dangeious phrase, I should 
think. I doubt whether it is wise that a judgment should be res 
judicata in other proceedings brought under the provisions of the 
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Sherman law, but you go even further and say, " In any other pro- 
ceeding-involving the provisions of this act." It is pretty hard to 
say how far that may go. Again I have no specific danger in mind, 
but I do think that is very dangerous. 

Mr. Caklin. You say there are a number of new provisions here, 
and the act specifically referred to would not be sufficient to cover the 
newer provisions which we are adding unless we do that. 

Mr. Levy. My objection is to more than simplj^ the words " or in- 
volving; " it is too vague and indefinite for practical purposes. The 
Sherman law might come in merely collaterally, and it would even 
then be res judicata imder this bill. 

In line 8, page 4, the word " of " is omitted. I do not know whether 
you want criticisms like that or not. In line 12 the word " obtained " 
should be " rendered." 

At the end of that paragraph I have got here " How about ap- 
peal ? " You have enlarged the time and provided that the statute 
of limitations applicable to such cases shall be suspended during the 
pendency of such suit and shall not again become operative until 
after the date of the final decree or judgment in such cause. 

That is a new provision in the law. That has not often been done. 
T do not know that it has ever been done. I offer the suggestion, How 
long would it be suspended in case of an appeal? 

Mr. Carlin. It does not aflfect that at all. 

Mr. McCoy. It simply enables the private defendants to go on 
and appeal as soon as the Government got judgment. 

Mr. Levy. That is right. He would wear out the statute of limita- 
tions if you put that in there. 

Mr. Floyd. His judgment would come after he had used this evi- 
dence some time, and tne appeal in his case would be the same. 

Mr. Levy. Would you not want the statute of limitations suspended 
until the final judgment is passed upon on api)eal, if an appeal has 
been taken? In oflier words, woifld not you want the worcfe " final 
judgment" to be used in a colloquial or lay sense; that is, the final 
determination of that suit? 

Mr. Carlin. I think that is the intention of it. 

Mr. Levy. In our New York decisions the final judgment would 
be the judgment of the court of appeals. You would not have it 
extended during tiie time of the appeal from that judgment? 

Mr. Carlin. Otherwise the benefits of the section would be useless. 

Mr. Levy. Your language does not make that so. 

Mr. Carlin. That is the effect of it. - If there happens to be an 
appeal in these cases it involves the decree itself. 

Mr. Floyd. It says "until after the date of the final decree or 
judgment in such case" — ^line 16 — "shall be suspended during the 
pendency of such suit and shall not again become operative until 
after the date of the final decree or judgment in such court." 

Mr. Carlin. You could not give the man the benefit of it other- 
wise. There must be a finality. The decree must be final if it is 
worth anything to him at all. 

Mr. Levy. What is the intention of it — ^that the " final judgment " 
here means judgment entered on the appeal or judgment entered in 
the court below? 

Mr. Floyd. Final judgment ; whatever is the final judgment. Un- 
til it is appealed from the judgment of the lower court would be the 
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final iudgment. If it is appealed from later in the higher court, it 
would be the rudfimient in the higher court. 

Mr. Levy. 1 oner this suggestion: Under our procedure in the 
State of New York the question would arise whemer that did not 
mean final decree in the court below. 

Mr. McCoy. I do not think so. For instance, in this case, a man, 
after his complaint is dismissed in New York, has still a year to 
bring another action. Now, then, suppose he appeals from the dis- 
missal and goes to the appellate division, and goes to the court of 
appeals, and the judmnent dismissing the complaint is affirmed, they 
have held that he then has a year within which to begin another 
action. 

Mr. Carlin. There is no final decree in the court below until that 
appeal is settled, or else it becomes final where there is a failure to 
take appeal. 

Mr. Levy. Let me remind you that there is both an interlocutory 
decree and a final decree of a court of equity. The latter is a final 
decree, although it is a decree of the lower court. I merely oflfer 
the su^estion that this provision should apply after the nght of 
appealhas been exhausted, and there be a real finality to the pro- 
ceeding. 

Mr. McCoy. Here is what would settle that, it seems to me, Mr. 
Levy : In line 12 it says, " The statutes of limitations applicable to 
such cases shall be suspended during the pendency of such suit.'' 

A suit is pending as long as the nght of appeal remains open. 

Mr. Levy. That may be. I think uiere is something in that. 

Mr. McCoy. Even though the complaint may have been dismissed. 

Mr. Levy. That may be; though it would stm leave open the ques- 
tion whether " final decree " was used as applying to the d^reo of 
the court below or the decree entered after an appeal. 

With respect to section 13, 1 would say broadly now, looking at it 
frankly but with a somewhat critical eye, for the committee wishes 
me to give it the benefit of critical suggestions and not fault finding 
suggestions, that that is rather dangerous, as giving power to in- 
dividuals which could be readilv misused; for certainly within the 
last few years the Department oi Justice has stood ready enough and 
willing enough to set the powerful machinery of the Department of 
Justice in motion, as was evidenced in the jewelers' case. 

Mr. Carlin. The criticism we have had with reference to that sec- 
tion is that it does not go far enough. 

Mr. Levy. Not giving the individual sufficient rights? 

Mr. Carlin. That is to say, it has been contended by some that we 
ought to give the individual the same right to sue for an injimction 
that the Government enjoys. 

Mr. Levy. I do not Know whether you gentlemen are familiar in 
your practice with the " strike " suits that are often brought in New 
York by private parties. 

Mr. Carlin. We have attempted to reach that by requiring a bond 
as a preliminanr to injunctive relief. 

Mr. Levy. Mr. McCoy knows recently in New York there was a 
very severe stricture by the Supremet Court against a person in Wall 
Street for beginning such a strike suit. 

Mr. Carlin. That is a thing we want to dwell upon, because I 
think that is what was in the mind of the committee in drafting this 
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section, that if a suit was filed for injunction a temporary restraining 
order could be had in order that no damage should come pending suiE 

Mr. Levy. That is true. 

Mr. Carlin. It is contended that if there was immediate necessity 
for the granting of a restraining order, and it could be shown by the 
bill to the satisfaction of the court that it ought to be grantea, the 
court ought to have the power to grant it; but in that case he shall 
require a bond of the party. 

Mr. Levy. Under our practice in New York we have to give a bond 
always. If the bond was made big enough I would peniaps with- 
draw the objection and say it is all right. 

Mr. Carlin. Of course we could not say in the statute just how 
much the bond should be in each case. That depends on each indi- 
vidual case, and we have left it to the courts. 

Mr. Levy. If that discretion is properly exercised by the court it 
would perhaps furnish a practical correction and perhaps it would 
be all right, although I am frank to say that I wonder at Mr. Car- 
lin's sta^ment that the criticism has been made that the power here 
sought to be given is not broad enough ; because, based on my own 
experience, I do not know where injury has happened in this respect 
from the law in its present state. 

Mr. Carlin. The suggestion has been made to the committee that 
we ought to give to the individual power not only to sue for dissolu- 
tion, but he should have the right to implead the United States in 
his suit. 

Mr. Levy. In this administration notably, even more than in pre- 
ceding administrations, the Government has stood ready in proper 
cases to put at the service of individuals the machinery of the De- 
partment of Justice under the Sherman law to prevent such things. 

Mr. Carlin. Then you would not favor giving the individual the 
right to bring a dissolution suit and implead the Government in that 
suit? 

Mr. Levy. I certainly would not. I think it entirely unnecessary. 

Mr. Carlin. Nor would you give him the right to enjoin or re- 
strain a man from interfering with his business? 

Mr. Levy. Not under the Sherman law, because it is unnecessary. 

Mr. Carlin. Assuming it is unnecessary, what is your objection to 
giving the individual that right if a case arises in which the au- 
thorities would not act? 

Mr. Levy. I would summarize my objection by citing the case of 
" strike " suits. I use that phrase in the interest of brevity. 

Mr. Carlin. Under that provision would that character of suits 
be possible, where there is a bond required? 

Mr. Levy. If a man sues a great combination like the Sugar Trust, 
no judge could exact from him a sufficient bond to cover the damages 
that might result from such a suit. The bond would have to be 
$25,000,000, or some such figure, and no individual would be able 
to furnish a bond for that sum of money. 

Mr. Carijn. The bond would not be exacted unless an immediate 
restraining order would be asked. 

Mr. Levy. I realize that. 

Mr. Carlin. There is no bond unless he goes on with his suit. 
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Mr. Levy. Suppose he asks for a temporary restraining order, the 
court says, " You must give a bond." He says, " How much? " The 
court says, " This company is worth $25,000,000 ; if you stop it from 
doing business you will do it damage to the extent, say, of $5,000,000; 
so you must give a bond for $5,000,000." He can not do it. On the 
other hand, if the court says, "Give a bond for $10,000," which a 
man could do, it would be no protection to the defendant. The court 
could not exact a sufficient bond, because it would necessarily be too 
big; no individual could give a bond big enough to meet the exi- 
gencies of such a situation. 

Mr. McCoy. Your objection would lie against ever giving an indi- 
vidual a right to in any manner get an injunction? 

Mr. Levy. Yes, sir; I think so, because it would be both unneces- 
sary and dangerous. 

Mr. McCoy. But you do not object to granting injunctions pen- 
dente lite, on giving proper bond — I mean in the average case? 

Mr. Levy. No. 

Mr. McCoy. Then, I can not see why there should be any differ- 
ence in a case of this kind. 

Mr. Levy. Because these usually involve such vast sums of money, 
it would encourage dishonest people. It would be all right in the 
hands of honest persons, particularly if it were needed. But the 
point I want to emphasize is that I can not see why it is needed in 
cases imder the Sherman law. 

Mr. Carlin. In order to have a temporary injunction he would 
liave to show that there was threatened losg or damage, and that it is 
immediate, and that the danger of irreparable loss or damage is 
immediate. 

Mr. Levy. That is right. 

Mr. Carlin. He would first have to make that showing? 

Mr. Levy. Yes, sir. 

Mr. Carlin. If he made that showing, he would not have the char- 
acter of suit you describe ; he would have a bona fide suit. 

Mr. Floyd. Do you know of the suit where Mr. Earle, receiver for 
the Eealty Trust Co. 

Mr. Levy (interposing). Of Philadelphia? 

Mr. Floyd (continuing). Went into court and finally got a large 
judgment for damages? 

Mr. Levy. Yes, sir. 

Mr. Floyd. I have no doubt that Mr. Earle would have liked to 
have had the power to go in and enjoin them from committing this 
injury. He subsequently was awarded damages. 

Mi. Levy. I am familiar with that case, and the illustration is, I 
admit, a good one against my own position, because in that case Mr. 
Earle, receiver for the Realty Trust Co., sought to get the Depart- 
ment of Justice under the last administration to bring the suit, and 
they would not do it. Later on he brought a private suit for treble 
damages under the Sherman law. 

Mr. Floyd. And got $2,500,000? 

Mr. Levy. It was settled privately, I believe, for $2,500,000. 

Mr. Floyd. In that case the individual had the right to go ahead 
with his suit. I think that is one of the best things of the bill. 
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Mr. Levy. The suit was under section 7 of the law as it now stands. 
The case instanced by Mr. Floyd is a notable but unusual illustration, 
because there the Department of Justice expressly refused to move 
against the Sugar Trust. 

Mr. Floyd. Mr. Levy, under section 7 of the Sherman Act a party 
is given the right to recover damages. 

Mr. Levy. Yes, sir; treble damages. 

Mr. Floyd. For wrongful acts committed by any of these illegal 
combinations against him ? 

Mr. Levy. Yes, sir. 

Mr. Floyd. It is the intention of the provision to give him a right 
to prevent the committing of that damage and not have to wait until 
they have injured him and then try to recover damages. 

Mr. Levy. Theoretically that would be an advantage, but not 
practically. 

Mr. Floyd. That is the purpose of it, and if there are cases, and I 
can conceive that there might be, in which the Government would 
not use this great authority, we ought to give the individual, if he 
sees proper, the right to enjoin them from interfering with his busi- 
ness. It would not involve the whole power of the Standard Oil Co. ; 
it would only involve districts in so far as it was interfering with 
their particular business is concerned. 

Mr. Levy. Mr. McCoy's illustration makes me waver in my view, 
but I am bound to say that the case he cites is the only one I have 
heard of where the right could have been usefully employed by indi- 
viduals. I know of no others. I know of a case in North Carolina, 
in a suit for treble damages, where it might have been used. But 
both of those suits were begun after the Government won its suit. 

Mr. Carlin. Do you think that the right of the individual to in- 
junction in common law was abridged by the Sherman law ? 

Mr. Levy. Was abridged? 

Mr. Carlin. Yes. 

Mr. Levy. Well, he did not have a right at common law. I will 
change that, that the Sherman law as framed gave no such rights. 

Mr. Carlin. Except to the Attorney General? 

Mr. Levy. Except to the Attorney General. 

Mr. Carlin. Is it contended, having given no one else the right 
except the Attorney General, tnat it is prohibitive to all others hav- 
ing it? 

Mr. L^VY. I rather think so. 

Mr. Carlin. Is that your view of it ? 

Mr. Levy. I should think so. 

Mr. McCoy. I do not see why. 

Mr. Levy. You mean that tne absence of it in the Sherman law 
would still leave it in the power of the individual to sue out an 
injunction? 

Mr. McCoy. If he had it before he should have it now. In other 
words, I think the teeth of the Sherman law was the criminal provi- 
sion. After they had forbidden these acts they could not have gone 
further and given the Government the right exclusively to enjoin, 
because they had that right anyhow. 

Mr. Levy. No; because there is no common law in the United 
States. 
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Mr. McCoy. Well, I do not agree with you on that. 
Mr. Levy. Not so far as crimes are concerned, anyway. 
Mr. McCoy. Not so far as crimes are concerned^ but I say that is 
the teeth of the Sherman Act. Of course there is no common-law 
crime in the United States, and they wanted to make these things 
crimes, and then they went further and did the other things; but I 
can not see why any right of the individuals to an injunction against 
these combinations was taken away by the Sherman Act simply be- 
cause the law gave the Government the right to enjoin them. 

Mr. Levy. I confess I have not looked up the point I think there 
is force in your point, Mr. McCoy. You mean based upon the funda- 
mental principles of the common law, if under the common law an 
individual injured my business I could come into court and make 
him stop that? 

Mr. McCoy. I say that if before the Sherman law was passed he 
had that right, it was not taken awav from him by the Sherman law 
because the Government was given the right by the Sherman law. 
Mr. Levy. That is perfectly true, if the right existed previously. 
Mr. McCoy. If it did exist, and it did in some cases, because it 
was used. 

Mr. Levy. That may well be. 
Shall I pass to the next bill ? 
Mr. Cablin. Suppose you skip the definitions bill. 
Mr. Levy. Only with the statement, Mr. Carlin, that I believe the 
point I ma.de previously applies forcibly to that. 
Mr. Carlin. What is that? 

Mr. Levy. Let me just sav this in relation to this, that I, as a 
lawyer, speaking scientifically, am unable to discover why it was 
that the authors of the bill limited these definitions to these four 
things. They seem to have picked out these four conspicuous re- 
straints of trade. Why did they limit this to these four, especially 
since the four are now, in the fullest sense of the word, covered by 
the Sherman law? 

Mr. Carlin. Do you think that holding companies are likewise 
covered by the Sherman law ? 

Mr. Levy. If they use their power to restrain trade, but not other- 
wise; because no doubt in your practice you must be counsel for 
some company that owns the stock of another company where they 
are transacting everyday business and do not attempt to restrain 
trade 

Mr. Carlin. There are some holding companies that are not in 
restraint of trade. 
Mr. Levy. That is what I say. 

Mr. Carlin. Is it not your opinion that the Northern Securities 
case settles the law as to holding companies? ^ 

Mr. Levy. It said that a holding company could be in and of itself 

a combination in restraint of trade. It did say that; that is right. 

Mr. McCoy. I want to ask you something about the bill that says : 

That the words "every contract" (line 9) shall be deemed to include any 
agreement (line 17), to make any agreement, enter into any arrangement, or 
arrive at any understanding by which they, directly or indirectly, undertake to 
prevent a free and unrestricted competition among themselves. 

Suppose a man was engaged in the hat business, to take your illus- 
tration, individually, and formed a partnership. 
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Mr. Levy. This would prohibit it. I have written in the margin, 
Mr. Carlin, with great deference, " Destroys all contracts." I think 
it would. 

Mr. Carlin. What line is that? 

Mr. Levy. Paragraph 4, page 2, "Trade relations bill." 

Mr. Carmn. Do you practice law in New Jersey ? 

Mr. Levy. No, sir. 

Mr. Carlin. Have you had occasion to read " The Seven Sisters "? 

Mr. Levy. I have read them. 

Mr. Carlin. Do you recognize any similarity between those? 

Mr. Levy. I think I do. To proceed, in line 18, page 2, the lan- 
guage is certainly wrcmg. The word "they" is wrong. There is 
son^thing wrong about it. It does not read right. The subject of 
that sentence does not harmonize with the word " they." I do not 
know what it is at the moment, but it does not read right. 

Mr. Carmn. I will explain what I understand it to mean. 

Mr. Levy. I understand it. 

Mr. Carlin. It relates back to two or more persons. 

Mr. Levy. The sense is plain, but as a matter of grammai and 
correct phraseology the word is wrong. 

Mr. Carlin. What would you put there? 

Mr. Levy. I would substitute for the word "they" such corpo- 
rations, firms, or persons." 

Mr. McCoy. Would you not say "by which it is undertaken di- 
rectly or indirectly to restrain trade " ? 

Mr. Levy. I think if you will make it say what it means, " corpora- 
tions, firms, or persons," it would be light, except that the political 
economy of that provision is most unwise. 

Mr. Cari^n. You do not approve of that? 

Mr. Levy. No ; I do not approve of that. 

Mr. Carlin. Then you think that that definition does mean some- 
thing? 

Mr. Levy. I say, Mr. Carlin, as far as it means anything, it goes 
beyond the Sherman law in a way that this committee, I make bold 
to say, does not mean it should go; that as far as this committee 
wants it to go to the Sherman law amply covers it, and you can get 
many citations of authoritv to support that statement. 

Mr. Carlin. Have you any additional paragraphs you think ought 
to be added to these definitions ? 

Mr. Levy. If I wished to make such definitions exhaustive, I 
would have to reproduce every decision that has been written since 
the early ancient history of the common law on the subject of re- 
straints of trade. In fact, it is impossible to give any specific defini- 
tions of what shall constitute restraints of trade, just as the courts, 
to use a trite illustration, have always found it impossible to give 
definitions of fraud. 

One of the best presentations illustrating this point is contained 
in the statement made by Senator Pomerene, of Ohio, in conjunction 
with a report submitted to the United States Senate by the Com- 
mittee on Interstate Commerce, of which Senator Pomerene was 
a member. This report was submitted to tiie Senate on February 
26, 1913, pursuant to Senate resolution No. 98, and is as follows : 

With the report in general I am in accord. But there is one feature of it 
about which I desire to be more explicit, and that is the paragraph discussing 
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the certainty of the provisions of the Sherman law as applicable to certain 
• cases and its uncertainty as applicable to others. 

I approve the view that "There are many forms of combination and many 
practices in business which have been so unequivocally condemned by the 
Supreme Court that as to them and their like the statute is so clear that no 
person can be in any doubt respecting what is lawful and what is unlawful." 

There are other forms of organization and acts which seriously interfere with 
competition, such as interlocking directorates, watering of stock, selling of 
merchandise in one locality at a less price than in another, and other prac- 
tices which are so contrary to sound business principles and good morals that 
they can and should be specifically controlled or prohibited by statute. As 
to these, in the interest of certainty, there should be other and further l^is- 
lation. But, whatever may be the additional legislation, there will be many 
other contracts, combinations, and practices in ** undue and unreasonable re- 
straint of trade," which it is impossible for Congress to define by statute, be- 
cause any attempt to so define them will, in practice, be found to exclude many 
other contracts, combinations, and practices which are equally inimical to 
the public good. As to these, we must always depend upon the sound wisdom 
and discretion of courts and juries for relief, Just as in the past we have been 
obliged to trust to their judicial administration. 

To illustrate: We know that legislatures and courts have constantly refused 
to define fraud because the multiplicity of acts and circumstances involved in 
human affairs make it impossible of definition. 

The same may be said with equal truth as to what constitutes " undue or un- 
reasonable restraint of trade." 

It is said with a great deal of force that men are not always able to tell in 
advance whether certain aots are in " undue or unreasonable restraint of 
trade." But however diflacult this may be, it is uo reason why they should be 
left for decision to the selfishness of interested parties uncontrolled by judicial 
decision under the principles of the common law or under the broad provisions 
of the Sherman law. 

In criminal cases it is often diflicult to say in advance whether a given state 
of facts constitutes a reasonable doubt. But is that a reason why courts and 
juries should not attempt to say in a specific case whether there was, in fact, 
a reasonable doubt or not? 

In negligence cases it is equally difficult to say whether a given state of facts 
constitutes contributory negligence on the part of the plaintiff or reasonable 
care on the part of the defendant. But can this be urged as a reason for not 
leaving special cases to the judgment of the court and jury? 

In my judgment what is "undue or unreasonable restraint of trade" must, 
in many cases if not in most cases, be left largely for judicial determination, 
and sound judgment and good morals will be a sufficient guide for those who 
are actuated by a proper public spirit rather than by selfish motives. 

While I believe there can be some additional legislation along the lines in- 
dicated, I am firmly of the opinion that the Sherman law is a clear and certain 
guide for reasonable men who desire to comply with the law and do not exert 
themselves to evade its provisions. 

Mr. Carlin. You started to say that you thought there. were a 
number of other things which ought to be included and that the 
committee ought not to stop with those four. What other things 
have you in mind ? 

Mr. Levy. I will show you. In paragraph 2, page 2, of the second 
bill, you say : " to limit or reduce the production or increase the 
price of merchandise or of any commodity." The bill says the words 
" every contract " or " combination," etc., shall be deemed to include 
any combination or agreement between corporations, etc., to do the 
things that I have just read ; that is, to limit or reduce the production 
or increase the price of merchandise or of any commodity. I will ask 
vou why did you leave out the words " or increase " after the word 
" reduce," in line 12 ? Why should not you have made it read, " to 
limit or reduce or increase the production or increase or reduce the 
price of merchandise or any commodity "? It should cover increas- 
mg the commodity, so as to prevent flooding the market, and thereby 
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crushing out competition. But you have limited it to reducing the 
commodity and increasing the price. 

Mr. Carlin. Because we want to do all we can to stimulate or in- 
crease the production. 

Mn Levy. On the part of a combination intended to flood the 
market and crush a competitor for the moment ? 

Mr. Carlin. I have never heard of such a case. 

Mr. Levy. It is done. I have heard of cases where the price is re- 
duced to crush a competitor. 

Mr. Carlin. I have nev^r heard of producing more of a necessary 
article in order to reduce the price. 

Mr. Levy. Oh, no. I say they increase the production in order to 
flood the market and drive the competitor out of business. They flood 
the market, and the price goes down and the competitor can not live. 

But the argument goes more correctly to the next line, " or increase 
the price of merchandise or of any commodity." Why not " reduc- 
ing "? Why not prohibit the reduction of the price where it is done 
by a combination in order to crush a competitor? 

But the great criticism I have to offer to this bill and the principle 
I am arguing here is that the minute you take a statute like the Sher- 
man law or any other statute like it and try to add schedules to it, or 
specific definitions, you immediately get into trouble. 

Mr. Carlin. You think we ought to enlarge the definitions, in other 
words? 

Mr. Levy. No ; you ought to throw it all out, the whole bill, because 
you can not properly define restraints of trade. You can not define 
the methods by which a man can do a wrong. You must say the 
thing is wrong that is in restraint of trade, and do not say to a man, 
" You must not restrain trade by doing A or by not doing B or by 
doing C," because you can not hope to define every manner in which 
a man may restrain trade no more than, as Senator Pomerene has 
said, you can define contributory negligence or fraud, which, of 
course, is a conspicuous illustration. 

Mr. Carlin. Your argument, in its last analysis, would seem that 
we are making the Sherman law more rigid ? 

Mr. Levy. Oh, no; you are making it more obscure and uncertain. 
You are attempting, of course, in the best of ^ood faith, to make it 
more rigid. I say you can not make it more rigid, because it is now 
rigid and drastic to the last degree of human possibility. 

Mr. Carlin. You mean more elastic? 

Mr. Levy. No; I mean sufficiently drastic. That is why I dwelt 
upon the Jewelers' case, because, as I said, it merely followed the 
late decisions of the Supreme Court, where it said, though the mo- 
tives were good and beneficial results followed, nevertheless the Sher- 
man law prohibited it. I say that the Sherman law is drastic to the 
last degree of human possibility, largely because it is framed in 
general language, every syllable of which has been adjudicated by a 
lonff line of decisions, and when you attempt, in the best of good 
faitti, to enlarge or define it you are bound to meet with difficulties; 
and I will furnish you right here an illustration of that in para- 
graph 2. 

I say that again, with all deference and proper respect for the com- 
mittee, that when you left out the words " or reduce," at the begin- 
ning of line 13, on page 2, you left out an important feature, which 
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Mr. Carlin has referred to and which is contained in another bill — the 
trade-relations bill — where you declare that it shall be deemed an 
unlawful restraint of trade to reduce or discriminate in the prices of 
commodities ; and yet under this bill you left out that very important 
feature. You make it unlawful to mcrease the prices of merchan- 
dise or any commodity; you should, in my judgment, have made it 
unlawful to increase or reduce prices, if such act be part of a con- 
spiracy or combination in restraint of trade. 

Mr. Carlin. This bill makes it unlawful to limit or reduce the pro- 
duction or increase the price of anv commodity. 

Mr. Levy. Yes, sir. JBy this bill you mabB it unlawful to limit or 
reduce production or to increase the prices of merchandise. 

Mr. Carlin. And that is as far as this bill goes. 

Mr. Levy. Yes, sir. That is incomplete, and in itself makes that 
clause improper; moreover, it furnishes a splendid basis for the 
broader argument that you can not amend the Sherman law, except 
with great risk of damage to it. And further than that, the Shermaa 
law does not need this amendment. Every one of those four para- 
graphs in section 1, Mr. Carlin — and I submit this with due defer- 
ence and will prove it if the committee wishes — is now covered by the 
Sherman law, so far, at least, as this committee would want it to 
apply. That is a broad assertion, I admit ; but it is the fact. 

Mr. Nelson. Could you give us a citation of the cases in which it 
has been held directly that the Sherman law covers those points ? 

Mr. Levy. I will do so if the committee wishes. 

Mr. Carlin. You say the Sherman law covers mese points as far 
as this committee would want to go ? 

Mr. Levy. Yes, sir. I mean by that, so far as you would want to 
try to curb the acts of combinations in restraint or trade, or, broadly, 
restraints of trade ; in other words, what you gentlemen are really in 
good faith tying to do. 

Mr. Nelson. And what do you conceive that to be? 

Mr. Levy. Combinations in restraint of trade ? 

Mr. Nelson. No ; what do you conceive it to be that we are trying 
to get at? 

Mr. Levy. Well, to put it broadly, I think you are trying to get at 
the great, typical trusts. Then you are going a step further and 
trying to reach all those ramifications of trusts or things that grow 
out of trusts. The Department of Justice is going further than you 
gentlemen. I thing that what you are aiming at are the great, typi- 
cal trusts, by the operation of which the regular flow of trade and 
commerce is interferred with. I purposely use broad language, be- 
cause I am trying to meet the broad purpose which you gentlemen are 
aiming at. I am sure that it is not a matter of trickery with this 
committee, but that you are acting in good f aitii in toying to break 
up these obnoxious trusts, but I say that they are now being effec- 
tively broken up by the Department of Justice under the Sherman 
law as it now stands. 

Mr. Carlin. Do you think the Sherman law alone is sufficient, so 
far as the typical trust is concerned ? 

Mr. Levy. I certainly do. 

Mr. Nelson. You conceive, then, do you, that if we let the Sher- 
man law alone the 800 or more trusts now in existence will volun- 
tarily dissolve and go back to a condition of competition ? 
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Mr. L^VT. Well, I do not know how many of such trusts there are. 
But if they are attacked by the Department of Justice, it has the 
power to make them surrender; the adjudications on the subject are 
so plain that they can not resist the Government; it would be the 
height of folly for them to resist the Governm^it. I will ask you, 
for example, why the New Haven Railroad, the General Electric Co., 
the telephone company, and, if you please, these trade associations, 
have given up? 

Mr. Nelson. Well, we do not know to what extent they have sur- 
rendered. 

Mr. Levy. But an inquiry would, I am sure, show that thev have 
i^irr^idered in good faith. I can speak, of course, definitely and 
officially with respect to these trade associaticms. We submitted to a 
very burdwisome decree in respect of the things that were com- 

E lamed of. There is no doubt about that; and I may add that the 
department of Justice did its duty in the matter most splendidly. 

Mr. Nelson. These boards of trade, are. they not formed to some 
extent to confer as to prices and to keep up certain prices? 

Mr. Levy. No, sir ; not the ones that I alluded to. 

Mr. Nelson. Do you mean the wholesale organizations? 

Mr. Levy. Yes, sir; the wholesale grocers, druggists, jewelers, 
dry goods and hardware dealers, and others have these national 
associations. Their main purpose is to maintain the distribution 
of their products through the wholesaler. 

Mr. Nelson. To do what? 

Mr. Levy. To ke^ the distribution from the manufacturers so 
that it would be made throu^ the wholesalers alone. 

Mr. Nelson. So that the wholesalers would be able to levy a tax 
in the shape of a profit upon the article? 

Mr. Levy. Well, not necessarily. In that system there are, of 
course, both evils and benefits. But I see what you were alluding to, 
you were referring to the unnecessary profits of the middlemen, 
were you not? 

Mr. NiaLSON. Yes. 

Mr. Levy. So far as they are unnecessary, they are of course an 
evil. 

Mr. Nelson. And do they not also tend to prevent a sale direct 
to the consumer? 

Mr. Levy. No; not the wholesalers' associations. 

Mr. Nelson. Well, could I as an individual consumer go to any 
wholesaler in this city who is a party to one of these trade agree- 
ments and buy goods from him? 

Mr. Levy. No; that would be by virtue of a retailers' association. 
Of course, the point you have in mind is quite correct. The whole- 
salers' association would not try to prevent the direct sale to the 
consumer; but the retailers' association would try to prevent the 
consumer getting the article direct. 

Mr. Nelson. The retailer would bring pressure on the wholesaler, 
and the wholesaler would say to the consumer who desired to buy 
direct from him, "We can not do this because we are bound by an 
agreement with the retailer not to do so." 

Mr. Levy. That is true to some degree, and that is economically 
hurtful to some extent. 



Digitized by 



Google 



270 TEUST LEGISLATION. 

Mr. Nelson. Of course I am a Republican; but these gentlemen 
(the Democrats) have tried to reduce the cost of living by a change 
in the tariff. But as a matter of fact, do not vour boards of trade 
and your wholesalers' associations and retailers' associations take up 
or absorb any benefit which might otherwise accrue to the consumer? 

Mr. Levy. No, sir ; they say the contrary ; they say that what they 
desire is to protect the consumer 

Mr. Carlin (interposing). Pardon me, Mr. Levy; but it is by 
means of these hearings that our committee gets information, and I 
do not ask these questions for the purpose of mterruping you 

Mr. Levy. Certainly ; I understand that, Mr. Carlin. 

Mr. Carlin. And you have been more or less in the public eye as 
an expert in these matters, and I want to ask you this question: 
Whether you had in mind the omission of that paragraph that we 
should have provided for prohibiting the fixing of prices all the way 
down to the consumer? 

Mr. Levy. I have not had it in mind. Price maintenance comes up 
in connection with this trade-association work that I have mentioned. 
I do not yet know how to meet that trouble, although I have given it 
much thought. That question did not come up in the Sherman-law 
suit which has just been terminated. There was no fixing of prices 
there. 

Mr. Carlin. What I had in mind was. Were you thinking of Mr. 
Brandeis's suggestion to the committee as to making it legal — the 
fixing of prices? 

Mr. Levy. I was not. That is a question that is difficult to deter- 
mine, and, frankly, I did not have it in mind. 

I will pass to section 3 of the bill, and say that there is some phrase- 
ology there that I think is bad. In line 5, on page 3 of committee's 
tentative bill No. 2, the words " said punishment " should come out, I 
think; it seems a surplusage. That is a mere formal criticism, of 
course. 

The Chairman. It is surplusage, but it does not do any harm. 

Mr. Floyd. It follows the exact verbiage of the Sherman law, does 
it not? 

Mr. Levy. No, sir ; I think this must have been a misprint. . In the 
Sherman law the provision is " by a fine of not exceeding $5,000, or 
by imprisonment not exceeding one year, or by both said punish- 
ments.^' This seems to be a misprint. 

The Chairman. I think the words "said punishment" should be 
omitted. 

Mr. Floyd. Well, Mr. Levy, the word ought to be " punishments " 
also, instead of " punishment." 

Mr. Levy. Yes, sir. Now, as to section 4, on page 3, 1 have a much 
broader objection. That is the section that has been popularly called 
the " section to reach personal guilt." And the particular criticism 
I have to offer on that section is that the Sherman law unquestion- 
ably covers that feature, because I hold in my hand here [indicating] 
an indictment under the Sherman law. I have taken the trouble to 
bring it along with me. 

I must repeat that I have no brief for iJie Sherman law in one way 
or another, except my conviction that it is effective. 

Now, with respect to that section 4 of the bill, the " personal guilt " 
section, the purpose of it — as has been stated — ^is to bring home to 
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a particular individual in a corporation, who did the wrongful act, 
the criminal consequences of that act ; and that, of course, is a praise- 
worthy purpose and one that ought to be carried out. 

But I contend that that is done now by the Sherman law. Here 
[indicating paper in witness's hand] is an indictment in the case of 
The United States v. McAndrews & Forbes Co., and J. S. Young 
Co., and their respective presidents, and it would be interesting to 
read it to a committee composed wholly of lawyers, as showing the 
direct and specific way in which the offenses against the Sherman 
law were brought home to the two presidents of uiose two subsidiary 
corporations who were indicted. 

Mr. McCoy. But how about the board of directors, Mr. Levy, 
which authorized the doing of the illegal acts which other people 
carry out, can you reach them under the Sherman law ? 

Mr. Levy. They would be indictable just as surely as you got the 
proof against them. Of course, without the proof you could not do 
anjrthing against the officers or directors under this proposed bill; 
while, if you had the proof, you could punish them under the Sher- 
man law. 

The Chairman. Mr. Levy, are you familiar with the National 
Cash Register case? 

Mr. Levy. Yes, sir; broadly speaking, I know something of it. 
The same thing was done there, I think. I speak with hesitation of 
that case, because I have no personal knowledge of it; whereas in 
this McAndrews and Forbes case I helped draw and try the indict- 
ment. 

Mr. McCoy. Were the officers convicted in that case under the 
Sherman law ? 

Mr. Levy. The companies were convicted, but the two individuals 
were acquitted, because the sentiment in New York at that time — 
1906 — ^was such that they could not be convicted. 

Mr. McCoy. What did the judge charge the jury as to personal 
guilt of the officers? 

Mr. Levy. Well, the case is clearer than if he had merely made a 
strong charge; because the indictment was demurred to, and the 
court overruled the demurrer to the indictment, and said that the 
indictment was proper and legal. And then he charged the jury that 
if the individuals did the things here specifically set forth, " If you 
find that they committed those acts you must fina them guilty.'' The 
verdict which the jury brought in was, of course, an utterly absurd 
and ridiculous thing after that charge. It was — 

We find the two corporations, namely, the McAndrews Co. and the Forbes 
CJo. guilty, and we find their respective presidents not guilty. 

That is absurd on its face. 

Now, I will show you how they brought home personal guilt there. 
I will read one paragraph of the indictment : 

And the said grand Jurors aforesaid, upon their oaths aforesaid, do further 
present that, further, in pursuance of the said unlawful combination, and to 
effect the object of the same, and as an act on his part of engaging in the same 
the said Howard B. Young— 

On such and such a date — 

at and within the said city of Baltimore, unlawfully did sign his name, to wit, 
H. B. Young, to a certain letter directed to the said other defendant in the 
city of New York, which letter is as followa 
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And there was the offense charged. In other words, the president 
of one company wrote to the president of the other company, sub- 
stantially, " Do this, that, or the other thin^ " — ^whidi oonstitnted a 
restraint of trade; and their guilt was thereoy made personal, imder 
the Sherman law. 

Now, how you can do that better under this section of committee 
bill No. 2 I do not know. 

And when you ^t through with that, I will point out the first line 
in that section, heme line 7 on paoe 8, which says, ^' Iliat whenevQ^ 
a corporation shall oe guilty of ^e violati<Mi of any of the provi- 
sions," etc. ; and I will ask this: What do the words, " WTienever a 
corporation shall be guilty" mean? How is this guilt to be de- 
termined — ^by another indictment, by a separate equity suit, by a 
determination in the trial of the indictment against the individual? 
You have ^t dangerous langua^^e there. Read it again : '' Whenever 
a corporation shaU be guilty of a violation of any of the provisions 
of this act, the offense shall be deemed to be also that of the in- 
dividual," etc., who authorized it, etc. 

Now, I submit again to the committee, with the greatest deference 
and purely as a legal proposition, what does that mean? Observe, 
that I have passed from tne broader proposition that the Sherman 
law, as this indictment in nay hand proves, sufficiently covers " per- 
sonal guilt"; and I ask, what do you mean by " Wnenever a cor- 
poration ^all be ^ilty," and how are you gomg to determine it? 
In other words, what is the use of that section 4? Why not leave 
the Sherman law alone upon this point? 

I have here the report of the Departmi^it of Justice brought down 
to January, 1914, and you will find in it a report of a number of 
indictment against individuals brought under the Sherman law. 
I will read you some which have been recently found : 

On December 1, 1913, an indictment was brought against a num- 
ber of individuals in Colorado. On July 1, 1913, an indictment was 
found against the cotton-pool people in New York, which you geifttle- 
men will doubtless remember. On June 35, 1913, an indictment was 
foimd in Oklahoma — and so on up to to-day they are finding indict- 
ments right along under the Sherman law; ao why should you go 
further? 

Mr. Nelson. Let me ask you this question, Mr. Levy : You would 
practically have the Sherman law stand as it is, would you not? 

Mr. Levy. Yes. 

Mr. Nelson. Well, outside of the Ejiigkt case, which you say 
brought the law into confusion, you see no other need of further 
l^slation to help matters, do you? Or, let me. ask this question: 
ELow, then, do you account for all these trusts that are now in ex- 
istence, in spite of the Sherman law, since the Eaiight case was 
decided? 

Mr. Levy. The reason was that the Knight case threw the whole 
Sherman law into obscurity. That case was decided in 1895*; and 
not until 1899 did the Supreme Court declare, in the Addyston Pipe 
case, that the Knight case did not have the meaning which the legal 
profession had thought it had. So in the meantime these trusts grew 
bigger and bigger. 
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Now, from 1^99 to 1904 was the period of their greatest growth. 
Nobody paid any attention in the profession to the provisions of the 
Sherman law 

Mr. Carlin. Do you think the Knight case means anything now? 

Mr. Levy. I will say that the Knight case to-day is overruled in 
substance and effect. But the overruling of the decision in that case 
took such a long time to bring about that meanwhile all this obscurity 
as to the law arose ; there was great doubt and obscurity on the part 
of the public and the profession. But there is now no real obscurity 
on the part of trust magnates and trust lawyers as to what the Sher- 
man law means. 

Mr. Carlin. Nobody doubts that the Knight case has been over- 
ruled, do they ? 

Mr. Levy. It has been overruled in substance, though not in words. 
It has been overruled; but in the meantime this confusion sprang 
up 

Mr. Nelson (interposing). Let me ask this question: Speaking at 
least for myself, as a member of this committee, I want to reach cer- 
tain results. Do you believe that with the Sherman law remaining 
as it is now, these trusts — ^notably the Oil Trust and the Tobacco 
Trust and the Beef Trust 

Mr. Levy (interposing). And the Sugar Trust. 

Mr. Nelson. Yes ; and the Sugar Trust. Do you believe that they 
would be dissolved ? 

Mr. Levy. I have not any doubt of it. 

Mr. Nelson. Without any further legislation? 

Mr. Levy. Absolutely so, in the manner in which you undoubtedly 
mean. 

Mr. Nelson. Well, if they are monopolies ? 

Mr. Levy. Then they could be broken up. The Sherman law is 
adequate to make them dissolve, and it has never failed when suit 
was brought. I will make an interesting assertion in that connec- ' 
tionr^The Government has never lost any of these suits; it always 
wins Ithem. 

Mr. Nelson. Then, in your judgment, it depends upon the activity 
of the Attorney General's office? 

Mr. Levy. Undoubtedly it does; and that was why in the earlier, 
years of the Sherman law it went all askew. In the interest of brevity 
I have dwelt only on the Knight case, but there were also the Whisky 
Trust cases, in re Greenhut, and the case of in re Patterson, which 
was not a Whisky Trust, but the National Cash Register case — the 
same Patterson who has now been convicted. In the early days of 
the Sherman law the courts dodged it, and the executive officers of 
the Government were not vigilant. I am now adopting the sugges- 
tion which has been made by a member of the committee and which 
I did not feel justified in offering in the first place myself. But it 
was out of those things that the confusion grew. Those decisions 
were all wrong. But smce 1899 the decisions have been correct, and 
since that time they have been correctly understood — or, at any rate, 
since the year 1911. 

Mr. Nelson. Now, let us just follow that thought out. You say 
you have yourself found that the Department of Justice would not 
enter an appeal in certain cases? 
31311— VOL 1—14 ^18 
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Mr. Levy. In that one case. 

Mr. Nelson. In the Tobacco case? 

Mr. Levy. Yes. 

Mr. Nelson. And yet you still wish to confine the right to institute 
suits to the Department of Justice, do you not? 

Mr. Levy. Yes. 

Mr. Nelson. Well, why not broaden tlae law and permit outside 
parties to come in and, in a measure, take away this sole power of 
Dringing suits from the Department of Justice? 

Mr. Levy. Well, Mr. Carlin will bear me out when I say that I 
have yielded somewhat in my view as to placing the right to bring 
an equity suit in an individual. I yielded somewhat to a suggestion 
which Mr. Carlin made. It was a new suggestion to me. 

Mr. Nelson. Then you would agree to that, to taking this monopoly 
of bringing suits away from the Attorney General? 

Mr. Levy. I am inclined to think that in the light of this past ex- 
perience I would. But it is a thing that ought to be worked out 
with the greatest care and caution. 

The Chairman. Then, again, would you allow the judgment in a 
case brought bv the Government to be used by private parties? 

Mr. Levy. No ; I suggested the right of intervention instead. 

The Chairman. Yes; I understand. 

Mr. McCoy. Well, suppose the law was so amended as to permit 
an individual plaintiff, or some plaintiff other than the Government, 
to intervene. How would you frame the law so as to prevent the 
usual control which any party to a suit has over that suit, and prevent 
the private party from being able to hold back the Government in 
any way, if he saw fit to do so? 

Mr. Levy. That can be done. And, as a matter of fact, it has 
been done in the same bill from which, apparently, the committee 
framed the clause we are now considering. I say that with some 
•hesitation, as it is not any concern of mine, and perhaps it is not quite 
right to speak of the sources this committee has drawn upon in :fram- 
ing its bills. But in the bill which I have before me here, which 
contains a provision for res judicata, there is also contained a pro- 
vision with reference to intervention, with the safeguards to which 
Mr. McCoy refers. 

Mr. McCoy. Do you refer to the Lenroot bill? 

Mr. Levy. No ; I refer to the La FoUette bill ; I have it here. 

The Chairman. The La FoUette bill in the Senate is the same as 
the Lenroot bill in the House. 

Mr. Levy. This is the bill introduced by Senator La FoUette on 
August 19, 1911. 

Mr. Carlin. The same bill was introduced by Mr. Lenroot in the 
House. 

Mr. Levy. Yes. That contains a provision for intervention by 
private parties, and also a provision for res judicata. 

Mr. Carlin. Mr. Levy, the committee is probably going to ad- 
journ at 5 o'clock ; and we are very much interested in your remarks, 
and if you have not concluded when we adjourn, I for one would be 
glad to fix some other time for you to come before the committee 
again, so as to give you every chance to be heard. 

Mr. Levy. I should be very glad to do so. 
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The Chairman. Mr. Levy, I suppose the committee would like to 
hear further from you, and perhaps you would like to have further 
time; but it is now 5 o^clock and we will have to adjourn in a few 
minutes. 

Mr. Levy. Yes, Mr. Chairman. My attitude is amply this, that 
I have a deep interest in this subject, purely from the scientific and 
professional standpoint. From that point of view, I will say that 
if I can help this committee in any way in arriving at a correct deter- 
mination 01 the points involved, I shall be only too glad to do so; it 
will be a real privilege and a pleasure. I think there is danger of a 
serious error in some of this proposed legislation. 

Mr. McCoy. Was there anything further that you had in mind to 
say besides what you have already said? 

Mr. Levy. I would like to follow my remarks with a criticism that 
I will read from Dean Lewis, of the University of Pennsjrlvania. 

Mr. McCoy. Could you not just put that in the record? 

Mr.. Levy. Yes ; if the committee desires. 

The Chairman. What is the paper you refer to? 

Mr. Levy. It is a criticism made by Prof. William Draper Lewis, 
dean of the University of Pennsylvania Law School. 

The Chairman. To which bill does it apply? 

Mr. Levy. I think it criticizes all of them. It is contained in a 
newspaper extract. I can hardly discriminate as to what part is 
relevant and what part is not, and I will therefore leave it to the com- 
mitee to determine what part shall go in. 

Mr. McCoy. We can have the whole article incorporated in the 
record. 

(The article referred to is as follows:) 

Take another illustration. One of the proposed acts is designed to take out 
of the Sherman Act what is popularly known as ** the rule of reason/' which 
it Is alleged tibat the Supreme Court read into the act when it held that only 
unreasonable restraints of trade are unlawful. This bill declares that here- 
after the words " conspiracy in restraint of trade or commerce " and the word 
"monopolize," as used in the Sherman Act, shall include any combination or 
agreement between corporations, firms, or persons engaged in trade or business 
between the States for certain enumerated purposes. 

SHOWS FLAWS IN THE PENDING BILL. 

The second of these enumerated purposes is " to limit or reduce production." 
That contracts designed to limit or reduce production are frequently improper 
efforts to restrain trade or produce monopoly may be freely admitted. But the 
words of this proposed statute would prevent a number of manufacturers selling 
their goods in different parts of the United States and engaged, perhaps. In 
manufacturing different articles, being resident in one locality, from agreeing 
to close their mills at 1 o'clock on Saturday or to limit the numbet of hours 
that they work their help. Of course, the drafter of the act did not intend this 
result, but the question is not what the drafter intended, but what the act says. 

Or again, the fourth prohibition is against making any agreement by which 
corporations, firms, or persons "directly or indirectly undertake to prevent a 
free and unrestricted competition among themselves." We may here also admit 
that in a large number of cases such agreements are agreements in restraint 
of trade, which should be and now are prohibited under the Sherman Act, but 
the proposed amendment would prevent two persons heretofore rivals in busi- 
ness from entering into a partnership, even though their combined business did 
not represent a fraction of 1 per cent of the volume of business in the United 
States or In any way tend toward monopoly. 

Or It would prevent one business man buying the good will of another 
similar business under an agreement with the seller that the seller would not, 
after receiving the money for the good will, turn around and compete with the 
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purdiaser in the same locality. Such agreements might, under certain circum- 
stances, tend to monopoly, but normally, where they represent transactions 
between smitU purchasers, they are properly regarded as reasonable agreements 
not in any way tending to unlawfully restrain trade. 

Mr. Levy. Beyond what I have already said, there would be only 
^neral views that I mi^t want to present. I will offer the sugges- 
tion that after the record of to-day is printed I might take it up and 
want to come back again before the committee. 

Mr. McCoy. I will make the further suggestion that there will be 
hearings of the committee at Vhich other witnesses will be heard, 
and you can also get a copy of those, and after reading them you 
can come before the committee again if vou so desire and give a 
further expression of your views in the light of what those witnesses 
.«?ay. 

Mr. Levy. I think that will be a good arrangement. Mr. Chair- 
man, is that satisfactory ? 

The Chairman. I think that is a good idea, and we will have that 
understanding then. 

(Thereupon, at 5.05 o'clock p. m., the committee adjourned until 
t0.30 o'clock a. m., to-morrow, Wednesday, February 4, 1914.) 



APPENDIX. 

THE FEDERAL ANTITRUST LAW AND THE " RULE OF REASON." 

[By Felix H. Levy, New York City. Reprtnted from the Virginia Jaw Review for 

December, 1913.] 

At this time, when the subject of trust decisions and trust legislation as 
embodied in the Sherman antitrust law Is occupying a large share of pubUc 
attention, any additional light which can be thrown upon a situation which, by 
reason of an almost Infinite variety of opinion, has become somewhat confused, 
ought to be deemed pertinent and timely. The views here set forth are pre- 
sented in the hope of shedding some light uiK>n that situation. They are given 
as the result of the writer's professional experience, derived both from the posi- 
tion occupied by him as a Government prosecutor under the Sherman antitrust 
law and from the position later occupied by him as counsel for defendants in 
prosecutions instituted by the Government under the law. The writer indulges 
the hope that the practical experience upon which these observations are based 
wUl render them of some value. 

I. THE CONDITIONS WHICH BROUGHT ABOUT THE PASSAGE OF THE SHERMAN ANTI- 
TRUST LAW. 

The Federal antitrust law (act of July 2, 1890, 26 Stat., 209, c. 647) has been 
known popularly as the Sherman antitrust law, because the bill which culmi- 
nated in that law was introduced in the United States Senate by Senator Sher- 
man, of Ohio. The bill thus introduced by him was, however, completely changed 
by the Judiciary Committee of the Senate, and as adopted by both Houses of 
Congress was totally different from the form of the bill as first presented by 
Senator Sherman. 

The changes thus made were principally the work of Senators Edmunds and 
Hoar. It is the uniform opinion of those who have carefully studied the sub- 
ject that no statute was ever passed by Congress involving a question of sub- 
stantive law which received more thoughtful attention at the hands of pro- 
found and capable lawyers in Congress than the antitrust law which was 
adopted by Congress and became a law on July 2, 1890. 

The immediate occasion which brought about the passage of this law was 
the existence at that time of a number of vast aggregations of capital which 
had then monopolized or bade fair soon to monopolize many important branches 
of trade in this country. The most conspicuous examples of these combinations 
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were the Sugar Trust, the Whisky Trust, and preeminently the Standard Oil 
Trust 

Without attempting to enter into any consideration of the debates which the 
passage of the antitrust law occasioned in Congress it must suffice to say that 
the most confident expectations were therein expressed that the passage of this 
law would speedily put an end to these monopolistic combinations and to the 
evil conditions to which they gave rise. 

We shall, however, try to point out, in the cursory survey which we shall 
make of the subsequent history of that law, why that expectation was in large 
measure disappointed. 

For the present purpose it will not be necessary to quote the text of the law 
beyond the portion which follows: 

" An act to protect trade and commerce against unlawful restraints and monopolies. 

"Be it enacted, etc., That every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade or commerce among the several 
States or with foreign nations is hereby declared to be illegal." 

The foregoing extract will furnish a sufficient basis for presenting the ap- 
parently conflicting views of the courts with reference to tie construction of 
that statute. 

It may be broadly asserted that, with the exception of such parts of the 
statute as relate to matters of procedure and practice, and with the exception 
that the second section of the statute Is In an Immaterial sense an enlargement 
of the common law, the statute Itself amounts to no more than a declaration of 
the common law upon the subject of restraints of trade. 

It Is well settled that In the Federal Jurisprudence the common law with 
relation to crimes has no existence. It was on account of this fact and the 
further fact that prior to the passage of the Sherman antitrust law there was 
no Federal statute governing the subject; that until the act of July 2, 1890, 
there was no Jurisdiction in the Federal Government to prevent or to punish 
restraints of trade or unlawful conspiracies and combinations to restrain trade. 

In the course of the debates in the Senate which culminated In the passage 
of the law, Senator Sherman said. (Senate Debates, Mar. 21, 1890, 21 Cong. 
Rec., p. 2456) : 

" It does not announce a new principle of law but applies old and well-recog- 
nized principles of the common law to the complicated Jurisdiction of our State 
and Federal Government." 

Senator Vest said (Senate Debates, Apr. 8, 1890, 21 Cong. Rec., p. 3146) . 

" We have affirmed the old doctrine of the common law in regard to all Inter- 
state and international transactions, and have clothed the United States courts 
with authority to enforce that doctrine by injunction. We have put In also 
a grave penalty." 

The statement Is vencured that all of the prevailing decisions of the United 
States Supreme Court under that law would have been decided In the same 
way In which the Supreme Court has decided them, if the Sherman law, so far 
as its substantive provisions are Concerned, had merely provided In proper 
phraseology that the existing common law on the subject was declared to be 
the law of the United States and had provided appropriate penalties. 

The scope of this paper makes It impossible to expand this contention at this 
time. Its propriety and correctness may, however, be shown concisely by a 
reference to the fundamental provision of the laws of the State of New York 
governing the subject, which is contained In the following provision of the 
penal law of that State, to wit: 

" If two or more persons conspire * * * to commit any act Injurious 
* * * to trade or commerce * * * each of them Is guilty of a misde- 
meanor." 

The revisers of the penal code of the State of New York, able lawyers of their 
day, who drew this provision, stated that It was intended to be merely an em- 
bodiment of the common law. 

The courts of that State, in construing the quoted provision, have repeatedly 
declared that it represented merely a declaration of the common law, and they 
have in Innumerable cases construed It In the most comprehensive manner as 
being sufficient to prevent and to punish, in a degree quite as drastic as the 
Federal courts have done under the Sherman antitrust law, all restraints of 
trade that have been submitted to them for decision. 
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! 

IL THE BUGAB TBUST CASE. 

The first case of importance, in 'fact the first case of any description, under 
the Sherman law, which received the attention of the United States Supreme 
Court, was the case of United States v. E. C. Knight Co. (156 U. S., 1), popu- 
larly known as the Sugar Trust casa In that case it was charged by the GrOY- 
ernment that the defendants, "being in control of a large majority of the 
manufactories of refined sugar in the United States, had acquired through the 
purchase of stock in four Philadelphia refineries such disposition over those 
manufactories throughout the United States as gave it a practical monopoly 
of the businesa" 

The Supreme Court held: 

''That the result of the transaction was the creation of a monopoly in the 
manufacture of a necessary of life, which could not be suppressed under the 
provisions of the act of July 2, 1890, * ♦♦ in the mode attempted in this 
suit, and that the acquisition of Philadelphia refineries by a New Jersey corpo- 
ration and the business of sugar refining in Pennsylvania bear no direct relation 
to commerce between the States or with foreign nations." 

Putting it briefiy, the substance of the decision seems to be that the situation 
there presented involved an intrastate and not an interstate transaction, and 
was therefore not within the purview of the Federal antitrust law. 

The subsequent history of the Sherman law shows that the effect of this 
decision was most unfortunate. The confusion and the erroneous impres- 
sions which were caused by it are best exemplified by the statement contained 
In a report made to the House of Representatives by Attorney General Harmon 
on February 8, 1896, in response to a resolution of the House adopted on Jan- 
uary 7, 1896, requesting the Attorney General to report what steps, if any, 
had been taken by him " to enforce the law of the United States against the 
trusts, combinations, and conspiracies in restraint of trade and commerce, and 
what further legislation, if any, is needed to protect the people against the 
same." In that report he said: 

"The act of July 2, 1890, commonly called the Sherman antitrust law, as 
construed by the Supreme Court" (thereby evidently referring to the Kni^t 
case) Vdoes not apply to the most complete monopolies acquired by unlawful 
combination of concerns which are naturally competitive, though they in fact 
control the markets of the entire country, if engaging in interstate commerce 
be merely one of the incidents of their business and not its direct and imme- 
diate object. The virtual effect of this is to exclude from the operation of the 
law manufacturers and producers of every clasSy and probably importers also.*^ 
(Italics mine.) * * * "The limitation of the present law enables those 
engaged in such attempts to escape from both State and Federal Governments, 
the former having no authority over interstate commerce and the latter having 
authority over nothing else." 

The italicized portion of the above quotation makes clear that the learned 
Attorney General misconceived, and it is perhaps proper to say that he quite 
naturally misconceived, the true scope of the Sherman law as a result of the un- 
fortunate decision in the Knight case. 

Subsequent decisions of the Supreme Court, notably in the Addyston case, 
the Traffic cases, the Standard Oil case, the Tobacco case, which will be dis- 
cussed post, and many others, clearly show that the opinion thus expressed by 
the Attorney General was erroneous. The circumstance is of importance when 
is it considered that, as a result of this misconception, which, it may be added, 
was shared by the profession generally, the Sherman law was for a long time 
deemed to be inapplicable to the many varieties of trusts and other industrial 
combinations which soon thereafter, and probably because of that decision, 
began to increase until nearly every branch of trade came under their domina- 
tion. It seems safe to assert that no single circumstance was so potent in 
depriving the Sherman law of the effectiveness which was subsequently im- 
parted to it by later decisions of the Supreme Court as the decision in the 
Knight case. 

In all of the conspicuous cases involving attacks by the Government under 
the Sherman law against trusts or industrial combinations the Knight case 
has been cited by the defendants as justifying their contention that the Sher- 
man law is not applicable to such trusts or industrial combinations. Indeed, 
counsel for defendants in some of such cases have boldly asserted that the 
adjudication by the Supreme Court in the Knight case had become a rule of 
property and that to overrule it would make wrecks of the enterprises inau- 
gurated by the combinations then under attack. 
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There can be no doubt that, beginning with the Addyston case, the Supreme 
CJourt, in a uniform line of decisions culminating in the Standard Oil and the 
Tobacco cases, has distinguished the force and application of the Knight case 
to such an extent as, for all practical purposes, to overrule it. 

It is a fact, well recognized by expert students of the subject, that the mis- 
conception which the decision of the Supreme Court in the Baiight case caused, 
was responsible in a very high degree for the fact that thereafter the Sher- 
man law remained for many years virtually a "dead letter" upon the statute 
book. Instead of serving as an effective deterrent to the continuance of monopo- 
listic combinations, as its framers intended it to be, the Sherman law, as 
thus seemingly devitalized by the Supreme Court in the Knight case, served for 
several years thereafter, and, until the misconception caused thereby was by 
later decisions corrected, rather as high evidence of the impotency of the 
Federal jurisprudence to cope with the subject at all. 

III. THE ADDYSTON CASE.* 

The first case which was presented to the Supreme Court under the Sherman 
law affecting an industrial agreement or combination in restraint of trade, after 
the decision in the Knight case, was the Addyston case. It was decided by the 
Supreme Court on December 4, 1899, nearly six years after the decision in the 
Knight case. 

The case was heard upon an appeal from a decision of the Circuit Court of 
Appeals, the opinion in which was written by Judge Taft (later President 
Taft). As indicating the important bearing which the Knight decision was 
deemed to have at that time with respect to the Sherman law, the following 
is quoted from the opinion of Judge Taft in reversing the decision of the court 
below which dismissed the bill. Judge Taft said (85 Fed., 296) : 

" The learned judge who dismissed the bill at the circuit was of opinion that 
the contract of association only indirectly affected Interstate commerce, and 
relied chiefly for this conclusion on the decision of the Supreme Court in the 
case of United States against E. C. Knight Co." 

And further (S5 Fed., 297) : 

" We have thus considered and quoted from the decision in the Knight case 
at length, because it was made the principal ground for the action of the court 
below and is made the chief basis of the argument on b^alf of the defendants 
here." 

Judge Taft then proceeded, and, so far as we are aware, it was the flrst time 
that any court had so done, to put aside the Knight case as an authority for 
the general proposition which was urged by the defendants in the Addyston case 
and which was substantially to the same effect as is set forth in the extract 
above quoted from the report of Attorney General Harmon. He does so in the 
following language (85 Fed., 299) : 

"To give the language of the opinion in the Knight case, the construction 
contended for by defendants would be to assume that the court, after having 
in the clearest way distinguished the case it was deciding from a case like the 
one at bar, for the very purpose of not deciding any case but the one before it, 
then proceeded to confuse the cases by using language which decided both. 
We can not concur in such an interpretation of the opinion." 

For the first time, then, the narrow limits of the Knight decision were de- 
fined, and for the first time the authority of the Knight case as denying to the 
Sherman law the power to repress industrial combinations or agreements in 
restraint of trade was negatived. 

When the Addyston case reached the Supreme Court that court disposed of 
the defendant's contention with respect to the Knight case in the following 
language (175 U. S., 211, 238) : 

"We are. also of opinion that the direct effect of the agreement or combina- 
tion is to regulate interstate commerce, and the case is therefore not covered 
by that of the United States v. E. C. Knight Co." 

Justification for the space here devoted to the Addyston case is to be found 
in the fact that the decision in that case first corrected the widespread miscon- 
ception which had theretofore existed with respect to the applicability of the 
Sherman law to industrial or trade agreements or combinations. It is highly 
important to note tliat from the time of the decision in the Addyston case no mis- 
conception or doubt any longer existed, or, at any rate, needed to exist, and that 

1 Addyston Pipe & Steel Co. v. U. S. (175 U. S., 211). 
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thereafter the decisions of the Federal courts in construing the Sherman law 
as bearing upon industrial agreements and combinations of the kind which 
were then and ever since have been so common, moved forward in an iinbrolten 
line to the effect that such agreements were within the purview of the Sherman 
law and- that combinations or agreements such as characterized the Sugar Trust 
and other like combinations were forbidden by that law. 

The check upon the enforcement of the Sherman law which had been placed 
upon it as a result of the Knight case was thereby removed. Unfortunately, how- 
ever, in the meantime the Sherman law had for all practical purposes become dor- 
mant and impotent, so that the promotion and formation of industrial combina- 
tions and trusts proceeded with renewed vigor and the industries of the coun- 
try were virtually taken out of independent and competitive ownership and 
placed under the control of monopolistic combinations. 

We repeat the assertion that this result, the evil effects of which are still so 
manifest, is attributable to the decision in the Knight case more than to any 
other circumstance. 

At the risk of digression, the Addyston case, as decided by Judge Taft in 
the Circuit Court of Appeals, must again be alluded to in order to point out 
that the opinion written by Judge Taft is a memorable contribution to the 
juridical literature of this country, not only because in it he first clearly pointed 
out the proper limitations of the Knight case, but because he therein pre- 
sented a most masterly exposition of the common law and the statute law 
bearing upon restraints of trade. His opinion may well serve as a textbook 
upon the subject of unlawful restraints of trade. 

IV. THE TRAFFIC CASEB.^ 

In discussing the Addyston case before discussing the Traffic cases, we have 
departed from the correct chi'onological order, both of the Traffic cases having 
been decided by the Supreme Court prior to the Addyston case. This departure 
has been made because the decision in the Knight case did not in any way affect 
the decisions in the Traffic cases, whereds, as above shown, the Knight case 
was an important factor in the Addyston case, and it was therefore deemed 
more logical to treat the Addyston case out of its chronological order so as 
thereby to supplement the consideration of the Knight case. 

Just as the Knight case has been here discussed because of its great im- 
portance in its bearing upon the subsequent interpretation of the Sherman law, 
and just as the Addyston case has been here discussed because It corrected 
the misconception which had so disastrously affected the administration of 
the Sherman law, so now we adduce the Traffic cases as constituting an out- 
standing feature of Importance In the history of the Sherman law. This out- 
standing feature is the circumstance that in the Traffic cases, the Supreme 
Court for the first time laid down the principle that, under the Sherman law, 
every restraint of trade, whether reasonable or unreasonable, Is unlawful 

A further notable circumstance In connection with the decisions in the Traffic 
cases is that In the Trans-Mlssourl case, Mr. Justice White (now Chief Justice 
White) declared In precise terms the " rule of reason " which subsequently, in 
the opinions written by him In the Standard Oil case and the Tobacco case, 
was advanced by him in the most conspicuous and controlling manner, as the 
guiding principle by which the Sherman law must be interpreted. 

It thus appears that the now famous " rule of reason " as enunciated by the 
Chief Justice In the Oil case and the Tobacco case, was not promulgated In 
those cases for the first time, but had been previously enunciated in the plainest 
terms' by him In his dissenting opinion In the Trans-Mlssourl case. For what- 
ever historical value this fact may have, we quote the following from the 
opinion of Mr. Justice White In the Trans-Mlssourl case (166 U. S., 290, 351) : 

" Hence, from the reason of things, arose the distinction that where con- 
tracts operated only a partial restraint of the freedom of contract or of trade 
they were not. In contemplation of law, contracts In restraint of trade. And it 
was this conception also, which. In Its final aspect, led to the knowledge that 
reason was to be the criterion by which it was to be determined whether a 
contract which. In some measure, restrained the freedom of contract and of 
trade, was In reality, when considered In all Is aspects, a contract of that 
character or one which was necessary to the freedom of contract and of trade." 

Thus in substance Mr. Justice White laid down the principle of the " rule of 

1 United States v. Trans-Missouri Freight Association (166 U. S., 290) ; United States v. 
Joint Traffic Association (171 U. S., 505). 
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reason"; but, later on (id., p. 355) he lays down the principle in specific terms 
thus: 

" If the rule of reason no longer determines the right of the individual to con- 
tract or secures the validity of contracts upon which trade depends and results, 
what becomes of the liberty of the citizen or of the freedom of trade? " 
And again (id., p. 356) : 

** It follows that the construction which reads the rule of reason out of the 
statute embraces within its inhibition every contract or combination by which 
workingmen seek to peaceably better their condition." 

We shall subsequently, in connection with a discussion of the oil and the 
tobacco cases, speak further of the " rule of reason " in those cases so con- 
spicuously put forward by the Chief Justice. 

Students of the subject have found it difficult to reconcile the comprehensive 
manner in which the prevailing opinions in both of the traffic cases (each of 
them written by Mr. Justice Peckham) declare that the distinction which 
existed at common law between reasonable restraints of trade and unreasonable 
restraints of trade did not exist under the Sherman law, with the statement 
contained in the second of the traffic cases ( United States v. Joint Traffic Asso- 
ciation, 171 U. S., 505), wherein Mr. Justice Peckham said (id., p. 568) : 

" ♦ ♦ ♦ the act of Congress must have a reasonable construction or else 
there would scarcely be an agreement of contract among business men that 
could not be said to have, directly or remotely, some bearing upon interstate 
commerce and possibly to restrain it." 

Moreover, Mr. Justice Peckham, in his opinion in the Joint Traffic case (171 
U. S., 505, 568), declared that various examples, which were suggested by coun- 
sel, of contracts theretofore lawful, which would be rendered illegal if the dis- 
tinction between reasonable and unreasonable restraints of trade were abolished, 
had ** little or no bearing upon the question under consideration." 

In the dissenting opinion rendered by Mr. Justice White in the Trans-Missouri 
case (166 U. S., 290), he cited many similar examples of particular classes of 
contracts which at the common law were considered partial or reasonable re- 
straints of trade and therefore lawful. He did this for the purpose of showing 
that, under the construction placed upon the Sherman law by Mr. Justice 
Peckham, abolishing the distinction between reasonable and unreasonable re- 
straints of trade, such classes of contracts theretofore deemed lawful would 
thereafter be deemed unlawful. 

In the Joint Traffic case, wherein Mr. Justice Peckham made the statement 
that the class of contracts of this description *' have little or no bearing upon 
the question under consideration," Mr. Justice White again dissented. He did 
not, however, render any opinion, apparently resting his dissent upon his opinion 
in the Trans-Missouri case, inasmuch as the two cases were similar. 

In the dissenting opinion of Mr. Justice White in the Trans-Missouri case, 
there is set forth a most scholarly presentation of the distinction which pre- 
vailed at common law between a partial and reasonable restraint on the one 
hand, and a general or unreasonble restraint on the other hand, the former being 
at common law lawful and the latter unlawful. 

It is perhaps a bold assertion to make, but the assertion is nevertheless 
made, that the subsequent history of the Sherman law shows that the subject, 
as set forth in the traffic cases, of the distinction between reasonable and un- 
reasonable restraints of trade has proved to be entirely academic. It has had 
no practical bearing upon the interpretation or enforcement of the Sherman 
law in jany case that has since come before the courts. 

In every case under the Sherman law which has been decided since the de- 
cisions in the traffic cases were rendered, the decisions, which have been gen- 
erally, if not uniformly, in favor of the Government, have rested upon a state 
of facts which would have necessitated a finding that such restraints were 
unlawful even if the common-law distinction between reasonable and unreason- 
able restraints had been explicitly maintained and upheld. In other words, the 
assertion is confidently made that no subsequent case has be^a presented under 
the Sherman law, wherein the Government has prevailed, where a different 
result would have been reached if the Sherman law had in terms provided that 
only unreasonable contracts, etc., in restraint of trade were forbidden. Every 
case which has been submitted to the courts, in which the (Government has 
prevailed, has been based upon a situation which even at common law would 
have been declared to constitute an unreasonable restraint. Hence, we repeat, 
the distinction referred to has, in practice, proved unimportant. 
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V. THE STANDABD OIL AND THE TOBACCO CASES.* 

These cases, decided by the Supreme Court in 1911, constituted the first cases 
in which any of the great trusts were subjected to attack in the Supreme Court 
under the Sherman law, with the exception of the abortive attacl^ upon the 
Sugar Trust and the Knight case. They are notable particularly on account of 
the formal enunciation therein by Chief Justice White of the " rule of reason *' 
as the controlling principle for the interpretation of the Sherman law. 

Upon this ground, the opinions in both cases, each of them written by the 
Chief Justice, were sharply assailed by Mr. Justice Harlan as constituting 
"Judicial legislation." (Harlan, J., in dispenting opinion in the Oil case, 221 
U. S.. at p. 99.) 

Mr. Justice Harlan, moreover, assailed the decisions by declaring that the 
court "has, by mere interpretation, modified the act of Congress and deprived 
it of practical value as a defensive measure against the evils to be remedied "; 
and, again (Oil case, p. 104) : 

" ♦ ♦ ♦ that many things are intimated and said in the court's opinion 
which will not be regarded otherwise than as sanctioning an invasion by the 
Judiciary of the constitutional domain of Congress — an attempt by interpretation 
to soften or modi^ what some regard as a harsh public policy." 

Mr. Justice Harlan also asserted that the decisions were in effect an over- 
ruling of the decisions of the court in the Traffic cases. 

These criticisms of Mr. Justice Harlan were contained in the dissenting 
opinion rendered by him in the Oil case. In the Tobacco case, which was de- 
cided later, the Chief Justice, the entire court except Mr, Justice Harlan con- 
curring, thus replied to that part of Mr. Justice Harlan's dissenting opinion in 
the Oil case which asserted that the majority opinion in the Oil case consti- 
tuted in effect an overruling of the decisions in the Traffic cases (Tobacco 
case, p. 179) : 

"In that case (Standard Oil case) it was held, without departing from any 
previous decision of the court, that as the statute had not defined the words re- 
straint of trade, it became necessary to construe those words, a duty which 
could only be discharged by a resort to reason. We say the doctrine thus stated 
was in accord with all the previous decisions of this court, despite the fact that 
the contrary view was sometimes erroneously attributed to some of the ex- 
pressions used in two prior decisions (the Trans-Missouri Freight Association 
and Joint Traffic cases, 166 U. S. 290 and 171 U. S. 505). That such view was 
a mistaken one was fully pointed out in the Standard Oil case and is addition- 
ally shown by a passage in the opinion in the Joint Traffic case as follows 
(171 U. S., 568) : * The act of Congress must have a reasonable construction, or 
else there would scarcely be an agreement or contract among business men 
that could not be said to have, indirectly or remotely, some bearing on inter- 
state commerce, and possibly to restrain it.* " 

As to the remaining criticisms of Mr. Justice Harlan to the effect that the 
resort to the " rule of reason " has " deprived the statute of practical value " 
and has "softened or modified" the policy underlying that statute, we assert 
that an examination of the opinions in the Oil and the Tobacco cases, and par- 
ticularly the opinion in the Tobacco case, will make clear that, instead of de- 
priving the Sherman law of practical value and of softening or modifying it, 
the effect of the two opinions has been to strengthen and enlarge the scope of 
that law. 

In the opinion in the Tobacco case (p. 175), the Chief Justice said: 

" If the Antitrust act is applicable to the entire situation here presented 
and is adequate to afford complete relief for the evils which the United States 
insist that situation presents, it can only be because that law will be given a 
more comprehensive a/pplication than has been affixed to it in any previous 
decision.'' 

And, again (id., p. 178) : 

" But the difficulties which arise, from the complexity of the particular deal- 
ings which are here involved and the situation which they produce, we think 
•grows out of a plain misconception of both the letter and spirit of the antitrust 
act. We say of the letter, because while seeking by a narrow rule of the letter 
to include things which it is deemed would otherwise be excluded, the contention 
'really destroys the great purpose of the act, since it renders it impossible to 

iThe Standard Oil Co. v. United States (221 U. S., 1) ; United States v. American 
Tobacco Co. (221 U. S., 106). 
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apply the law to a multitude of wrongful acta^ which would come within the 
scope of its remedial purposes hy resort to a reasonable construction, although 
they would not be within its reach hy a too narrow and unreasonable adherence 
to the strict letter" 

And, again (id., p. 180) : 

" In truth, the plain demonstration which this record gives of the Injury 
which would arise from, and the promotion of the wrongs which the statute 
was intended to guard against, which would result from giving to the statute 
a narrow, unreascmlng, and unheard of construction, as illustrated by the record 
before us, if possible, serves to strengthen our conviction as to the correctness 
of the rule of construction, the rule of reason, which was applied in the 
Standard Oil case, the application of which rule, to the statute we now, in the 
most unequivocal terms, reexpress and reaffirm." 

It seems too clear for discussion that these emphatic statements of the 
Chief Justice make it clear that the " rule of reason " was invoked not for the 
purpose of restricting or narrowing the force of the statute as previously con- 
strued, but, on the contrary, for the purpose of broadening and enlarging it. 

As above quoted, the Chief Justice said that in the Tobacco case the statute 
*' will be given a more comprehensive application than has beai affixed to it in 
any previous decision." The reasoning which follows this statement shows 
that the purpose of such statement and the purpose of invoking the " rule of 
reason " was to bring within the condemnation which the court was about to 
give to the assailed combination, certain elements and features of the combina- 
tion which would escape such condemnation if the narrower rule of construction 
laid down in previous cases were maintained. The court therefore declared Its 
purpose to broaden and enlarge the scope of the statute by viewing it in the 
" light of reason " so as thereby to ascertain the true intent of Congress in 
enacting the statute. The court then declared that the statute, thus viewed, 
brought within is scope all of the elements and features which would otherwise 
not be included therein. 

It is submitted that it is difficult to imagine how the reasoning thus pursued • 
imd the result thus reached by the Chief Justice can be construed as involving 
a curtailment or narrowing of the scope of the statute. 

Adopting the objections made by Mr. Justice Harlan, critics of the " rule of 
reason " have declared that the result of the engrafting upon the statute of the 
** rule of reason " has been to emasculate that statute. This assertion has been 
repeatedly made in the two Houses of Congress. The criticism has, however, 
been met by students of the Sherman law, who have based their position upon 
practical experience in the administration and interpretation of that statute, 
with the diametrically contradictory assertion that the " rule of reason " has 
given additional vitality and vigor to the statute. They assert that, as stated 
Ijy the Chief Justice in the Tobacco case (p. 181) in view of the general lan- 
guage of the statute and the public policy which it manifests, there is no possi- 
bility of frustrating that policy by resorting to any disguise or subterfuge of 
form, since resort to reason renders it impossible to escape by any indirection 
•the prohibition of the statute. 

In other words, they say that, viewed in the light of reason, the statute is 
now made to penetrate any device or subterfuge which might otherwise suc- 
cessfully conceal a purpose to violate the statute . 

Viewed from another standpoint, it is difficult to comprehend the reason for 
the clamor which has been raised against this feature of the Oil and the 
Tobacco cases, inasmuch as the subsequent decisions of the courts, based 
expressly upon the decisions in the Oil and the Tobacco cases, have not in the 
slightest degree relaxed or abated the vigor and force of the statute from the 
vigor and force which it possessed prior to the rendering of those two decisions. 

In a number of very recent cases involving a variety of different situations 
decided by the Supreme Court since its decisions in the Oil and Tobacco cases, 
the statute has been interpreted and enforced with the same degree of strength 
as before the " rule of reason " was announced. These cases are the following : 

United States v. Terminal Railroad Association, 224 U. S., 383, decided April 
22, 1912 ; Standard Sanitary Manufacturing Co. v. United States, 226 U. S., 20, 
decided November 18, 1912; United States v. Union Pacific Railroad Co., 220 
U. S., 61, decided December 2, 1912 ; United States v, Reading Company, 226 U. S., 
324, decided December 16, 1912 ; United States v. Patten, 226 U. S., 525, decided 
January 6, 1913 ; Virtue v. Creamery Package Mfg. Co., 227 U. S., 8, decided 
January 20, 1913 ; United States v. Winslow, 227 U. S.^ 202, decided February 3, 
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1913; Uuited States v. Pacific & Arctic Railway Co., 228 U. S., 87, decided April 
7, 1913 ; Nash v. United States, 228 U. S., 373, decided June 9, 1913. 

Foi-cible illustration of the fact that the Supreme Court has not, in these later 
decisions, regarded the statute as having been " softened or modified " by the 
"rule of reason" is found in the following extract from the opinion of the 
court in the case of Standard Sanitary Manufacturing Co. v. United States 
(supra), in which Mr. Justice McKenna, referring to previous decisions, 
said (p. 49) : 

'* The others it Is not necessary to review or to quote from, except to say 
that in the very latest of them the comprehensive and thorough character of 
the law is demonstrated and its sufficiency to prevent evasions of its policy 
* by resort to any disguise or subterfuge of form * or the escape of its prohibi- 
tions *by any indirection' (United States r. American Tobacco (3o., 221 U. S.. 
196, 181). Nor can they be evaded by good motives. The law has its own 
measure of right and wrong, or what it permits or forbids, and the judgment of 
the courts can not be set up against it in a supposed accommodation of its policy 
with the good intention of the parties, and, it may be, of some good results. 
(United States v. Trans-Missouri Freight Association, 106 U. S., 290; Armour 
Packing Co. v. United States, 209 U. S., 56, 62.)" 

We have said above that it is difficult to understand the reason for the 
clamor which has been raised against the " rule of reason " which was invoked 
in the Oil and the Tobacco cases. We apprehend that this clamor is well 
justified when the ultimate results of those two cases are considered; but that 
such clamor is misdirected when the " rule of reason " is made the object of its 
attack. The just basis for such clamor and, in fact, the just explanation of 
the widespread dissatisfaction with the operations of the Sherman law which 
seems to exist, is the manner in which the decisions of the Supreme Court in 
the Oil and Tobacco cases have been executed. This is notably true in the 
Tobacco case. 

There is a general belief that in the execution of the Supreme Court's decision 
in the Tobacco case by the circuit court, the administrative officers of the Gov- 
ernment failed to carry out the declared purposes of the Supreme Court, and 
that, as a result, the so-called dissolution or disintegration of the Tobacco Trust 
has proved to be, in large part, unsatisfactory. The same remarks apply, with 
some modifications, to the final result in the Standard Oil case. The notable 
consequence has been that these notorious trusts are thought by the community 
generally to have escaped the punishment which they deserved. The community 
has attributed the blame for this unfortunate condition upon the Sherman law 
itself, and the exponents of tiie victims of these combinations have declared 
that these decisions show that the Sherman law has been weakened and requires 
strengthening by amendment. As a matter of fact, the complaints of these 
victims have ample ground, but their criticism should not be directed against 
the Sherman law, but rather against the manner in which that law was put into 
effect in the two particular cases in question. 

CONCLUSION. 

Summarizing the views which have been thus set forth, it appears that the 
Sherman law having been enacted in the year 1890 to meet a situation which 
was then deemed by Congress to be most grave and threatening, with respect to 
the alarming growth of huge aggregations in restraint of trade, the statute 
remained practically dormant until, in the year 1895, the Supreme Court, for 
the first time, considered it in the Knight case. That ease resulted in a decision 
by the court which was generally, if not universally, accepted as meaning that 
the Sherman law did not apply to industrial or trade combinations and agree- 
ments in restraint of trade. Encouragement was thereby given to persons 
engaged in business on a large scale to proceed in the monopolistic practices which 
were then in vogue ; and to other persons, to extend the field of their operations 
by creating new and even larger combinations, whose purposes were to engross 
or control the particlular branches of industry which were thereby affected. The 
next development in the history of the Sherman law was that, in the year 1899, 
the Supreme Court considered and decided the Addyston case, and for the first 
time made it evident that the previously existing views based upon the Knight 
case were erroneous and that the Sherman law did, in fact apply, as its framers 
intended that it should apply, to industrial or trade combinations and agreements 
in restraint of trade. In the same year the Supreme Ck)urt considered and de- 
cided the two Traffic cases, and gave, as was then generally believed, an even 
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wider scope to the Statute by declaring that it applied to all restraints of trade, 
whether the same were resonable or unreasonable. 

In spite of these plain declarations by the Supreme CJourt of the compre- 
hensive scope of the antitrust statute as affecting not merely common carriers 
but also industrial combinations of the kind which were then and ever since 
have been so common, the great imi^etus which had been given, by the miscon- 
ceived purport of the Knight case, to the formation of industrial combinations, 
was not checked. On the contrary, it proceeded with renewed vigor, so that 
in the period from 1899 to 1904, the number and the size of the industrial com- 
binations created 'were far greater than before that period. 

The limits of this paper have not permitted of any consideration of the cir- 
cumstance that in the year 1902, under the administration of President Roose- 
velt, a policy of drastic and general enforcement of the Sherman law was 
begun. Under this new policy a suit was brought by the Government on March 
10, 1902, in the Circuit Ck)urt of the United States for the District of Minne- 
sota against the Northern Securities Co. to dissever the union of the Great 
Northern Railway Co. and the Northern Pacific Railway Co., which union was 
in effect brought about by the formation of the Northern Securities Co. as a 
holding company of the stock of the two railway companies. On March 14, 
1904, the Supreme Court affirmed the decree of the circuit court which granted 
the injunction prayed for by the Government, and thereby brought about the 
dissolution of the securities company. 

During the remainder of the Roosevelt administration the Government insti- 
tuted more than 40 prosecutions under the Sherman law as compared with a 
total number of only 18 prosecutions instituted by the Government from the 
time when the Sherman law was enacted in 1890 to the commencement of the 
Roosevelt administration in 1901. It may be noted that it was during this 
period of great activity under the RooseveU administration that the suits 
against the Standard Oil Co. and the Tobacco Trust were begun. 

For the first time, then, the business community was aroused to a recognition 
of the drastic and far-reaching force of the antitrust statute. Lulled into the 
belief that the statute lay on the statute books as an idle and impotent thing — 
a belief quite justified prior to the Addyston case because of the mistaken con- 
ception of the law as defined in the Knight case — the business community was 
rudely awakened to a recognition of the fact that the antitrust law constituted 
a statutory provision of the most drastic nature. It was perhaps natural that 
widespread criticism should arise and that the contention should be made 
that the law had not been properly^ understood by the business community. It 
was further contended that conflicting decisions of the courts had rendered the 
meaning of the statute indefinite, obscure, and uncertain, so that the community 
at large could not and did not understand its meaning. 

It was perhaps natural that these expressions of alarm and protest should have 
been made, but it is difficult for the student of the Sherman law to understand 
the basis for the contention that the law was obscure or indefinite in its mean- 
ing. Except for the conceded obscurity occasioned by the Knight case, it may 
be safely asserted that none of the subsequent decisions of the Supreme Court 
were in any respect vague or uncertain, nor did they in any manner depart 
from the uniform line of construction to the effect that the Sherman law, as 
did the common law for centuries before it, condemned and forbade the wrong- 
ful and harmful practices employed by huge aggregations of capital. 

The limitations of this paper must make it suffice to say that, beginning with 
the decision in the Northern Securities case, a great variety of cases were begun 
by the Government under the antitrust statute, the decisions in which almost 
uniformly upheld the force of the statute as contended for by the Government. 
These decisions culminated, in the year 1911, in the decisions of the Oil case and 
the Tobacco case. 

In these cases the true force and effect of the statute was defined more 
vigorously, although not upon any new principle, than in any of the previous 
decisions. In them, as has been pointed out above, the Supreme Court declaretl 
the " rule of reason " as being the guiding principle for the interpretation of 
the statute. 

Whatever doubt or uncertainty may have existed prior to these decisions, 
experts of the antitrust statute assert that there can no longer be reasonably 
made any contention or claim that the statute is any longer uncertain or doubtful 
in its meaning. Aside from the discussion, more or less prevalent, that the dis- 
tinction between a reasonable restraint and an unreasonable restraint has 
caused uncertainty— a distinction which, for all practical purposes, as has 
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be^i shown above, is merely academic — It la cobfldentlx asserted that the 
meaning and the constmction of the statute have been made perfectly plain. 
It has been well said that ** the act under the interpretation of the Supreme 
CJourt is. clear enough already, save for those who will not understand it, and 
* * * that in attempting more explicit legislation Congress may stumble 
upon difficulties of which it now has very little idea." 

No attempt has been made in this paper to consider or discuss the economic 
policy which underlies the antitrust statute, nor the wisdom of the drastic 
manner in which the statute has been enforced by recent and existing national 
administrations. But in so far as is concerned the question of the present 
certainty of the meaning of the statute and its efficiency to meet the condi- 
tions which it was intended by its framers to meet, withoat and amendment as to 
its substantive provisions, we venture to assert that the history of the statute, 
as outlined in the foregoing pages, shown that no such amendment is necessary. 

By the statement above made that no amendment is necessary, reference is 
had only to the substantive provisions of the act No opinion is expressed witJi 
regard to the advisability which appears to be under general consideration in 
Ck>ngress at this time, of enacting new and supplementary legislation relating 
to interlocking directorates, holding companies and similar subjects, for the 
reason that such proposed legislation is not germane to the subject which has 
be^i here discussed. 
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TRUST LEGISLATION. 

Serial 7, Part 7. 



Committee on the Judiciary, 

House of Representatives, 

Monday^ February S, 191i. 
Mr. Carmn. Now, Mr. Bennett, we will hear you. Give your 
name, address, and occupation to the reporter. 

STATEMENT OF MB. JAMES E. BENNETT, ATTOBNEY AT LAW. 
160 NASSAU STBEET, NEW YOBK CITY. 

Mr. Bennett. My name is James E. Bennett; I am an attorney; 
my address is 150 Nassau Street, New York City. I am almost 
ashamed to speak after the Amalgamated t]!opper Co. has been heard 
here, because I am so small, and the people I represent are so small. 
I represent a number of manufacturers of printing presses who are 
corporations, manufacturers of bookbinders' board, an importer of 

Eaper, a manufacturer of ladies' waists, and a few little corporations 
ke that, organized all the way from $30,000 up to $3,000,000. We 
never worried about this trust legislation we have seen so much 
about in the newspapers from time to time until some man called 
our attention awhile ago to the fact that we were engaged in inter- 
state commerce, and tnat while the bill apparently was aimed at 
Ihe trusts it looked as though some of the shot would scatter and 

287 



Digitized by.VjOOQlC 



288 TRUST LEGISLATION. 

hit us; and in the last two or three days we have been considering 
among ourselves whether these tentative bills would strike us. Just 
this morning I had the pleasure of reading a bill introduced by Mr. 
Morgan of Oklahoma, which was referred to the other committee, 
the Committee on Interstate and Foreign Commerce. Of course, if 
that bill was adopted, I would take the next train back to New York, 
and I would be perfectly content, because that only affects corpora- 
tions whose gross business amounts to $5,000,000 per annum or over. 
The largest corporation I represent does not do a business of more 
than $3,000,000 per annum, so that if that $5,000,000 clause was put 
in this bill we would rest perfectly comfortable. I do not know 
whether that bill is going to be adopted or not, so I would like just 
A moment or two of yotir time to find out whether your bill does 
strike us, and if it does not we will not be hit even by bird shot. 
In the first tentative bill, section 9, it is provided : 

That is dhall be deemed an attempt to monopolize trade or commerce among 
the several States, or with foreign nations, or a part thereof, for any person 
In interstate or foreign commerce to discriminate in price between different 
purchasers of commodities In the same or different sections or communities, 
with the purpose or intent to thereby injure or destroy a competitor, either of 
such purchaser or of the seller. 

Now, I will tell you how we sell a printing press and then, perhaps, 
you genetlemen can tell me whether we have been discriminating in 
price. You probably are familiar with the names of many of the 
large printing-press manufacturers of the country, like R. Hoe & 
Co., Gauss & Co., of Chicago ; the Cottrell Co., of Rhode Island ; the 
Potter Co., of Plainfield, N. J.; and the Scott Co., of Plainfield. 

Now, let us assume that the chairman — who is not here, so we can 
speak of him — is in the printing business in Chicago, and he lets it 
be known that he wants to buy an ordinary flat-bed, two-revolution 
press, the kind they use in printing these hearings. Now, you read 
our catalogues, and you will find that we have a fixed price, but it 
is only true in the catalogues. Anything you hear to the contrary 
is not true. Now, we go to this man in Chicago, and the Scott Co. 
is there, the Hoe Co. is there, the Babcock Co. is there, the Miehle 
Co. is there, the Whitlock Co. is there, and we look over his plant, 
and see what we have to do, whether we have to take out a window, 
etc. The normal price of the press is somewhere around $3,000. 
We work on that man. We have a salesman there and we work on 
the foreman, and we work on everybody that we think has a little 
pull, and finally he signs up with us for some one of the presses. 

Now, we will say the price fixed on is $3,000, and we will say that 
the Miehle Co. sold the press. Now, another man in Chicago, three 
months afterwards, wants to buy a press and we go there and go 
through the same thing, and we sell nim a press for $2,500. Com- 
petition happens to be a little bit stiffer, and maybe his credit is bet- 
ter, because these presses are all sold on time. Anyhow he gets it for 
$2,600. Now, it is the same press. Are we guilty of a discrimination 
in price or are we not? It says here that we are if we injure a com- 
petitor. Now, we never knowingly help a competitor. We have the 
option here to injure or destroy him. He may say that we are injur- 
ing the Miehle Co., because the first press was sold for $3,000, while 
the Babcock Co. got the second press for $2,500. Now. the Miehle 
Co. claims that they have been injured to the extent of $500 because 
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that price was not maintained. I do not know whether it can be 
maintained or not. The worst of it is that there is no way under 
heaven that I can tell whether the courts are going to uphold the 
interpretation that you may put upon this law. That is why we 
are worried about this provision in regard to discrimination in price. 
Mr. Carlin. Well, ycu understand what that section means, do 
you not? 

Mr. Bennett. No, sir; I do not. 
Mr. Carlin. It means just what it says. 

Mr. Bennett. Well, you were not here, unfortunately for me but 
fortunately, perhaps, for you, a while ago when I made a disserta- 
tion on that subject. 

Mr. Morgan. Would you not think that includes you as well as 
anybody else ? 

Mr. Bennett. I am perfectly free to admit that I have talked over 
this matter with the vice president of the Miehle Co., the president 
of the Cottrell Co., the secretary of the Hoe Co., the general manager 
of the Babcock Co., and the general managers of other companies, 
and they are absolutely of the opinion that these words " discrimi- 
nate in price," in connection with the other language here, would 
absolutely prevent our method of sale. 

Mr. Carlin. Do you mean to say that you sell the same printing 
press at different prices in different sections of the country ? 

Mr. Bennett. We sell at different prices in the same section of 
the country. Now, we will take Mr. Jones and Mr. Brown. They 
both want to buy a printing press. Mr. Jones has good credit and 
Mr. Brown has not. We sell most of our printing presses on time. 
We will sell you a $3,000 at $250, and you pay us $50 a month until 
the balance is paid, if your credit is good. Another man may insist 
on having $1,000 down and he will charge more. The competition 
to sell a machine to the man whose credit is not so good is not very 
keen. If the competition is good he is going to get a less price. This 
has been the history of all of the concerns in the country. I have been 
interested in printing-press concerns for about seven years, and that 
is the way they do business. 

Mr. Carlin. There is nothing in this bill that would prohibit you 

from fixing a credit price and a cash price. 

Mr. Bennett. Yes, sir; but we have no such prices. 
Mr. Carlin. Provided the prices were the same in every section 
of the country. 

Mr. Bennett. Yes, sir. But during the life of the printing-press 
companies they have never been able to do that. If the Govern- 
ment were to tell us that the price of a 42 by 50 bed two-revolution 
press should be $2,000, no more and no less, we would be satisfied 
and go home to-night. If they should say that a small pony revo- 
lution press, 24 square sheet, shall sell for $1,750, no more and no 
less, everywhere in the country, we would be satisfied. We are not 
permitted to agree on any price ourselves. No. We would run 
right plumb up against the Sherman law, if we do a^ree; if we do 
not agree it looks as though we would get hit here. I will not say 
that we are between the devil and the deep sea because this commit- 
tee might be on one side or the other. I do not know where we 
would be. 
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Mr. Floyd. This would allow you to fix the prices of your com- 
modities to suit yourselves, independent of the prices fixed by your 
competitors. The purpose of this legislation is to prevent you from 
discriminating, but it does not attempt to fix your prices. 

Mr. Chandler. Your intention is not to injure or destroy, as I 
understand your statement^ but it is to protect yourselves in your 
simple business dealings with your customers. 

Mr. Bennett. It is to protect ourselves, and if our competitor 
loses a contract because we are selling one man a press at $2,500 
instead of $3,000, our competitor can not complain that we are in- 
juring him. 

Mr. Chandler. When you are trying to make a sale do you have 
the competitor in mind or are vou simply dealing independently ? 

Mr. Bennett. We never sell a press with the competitor in mind; 
we sell it to get the sale. But he might claim that we were cutting 
prices and injuring him. 

Mr. Carlin. He might claim it, but the object of this legislation 
is to require you to sell your presses at the same price, plus transpor- 
tation, all over the country, and your competitor must do the same 
thing. 

Mr. Volstead. Suppose there are two men in the same town and 
one buys a press at $2,600 and the other buys it at $3,000. I presume 
the man why buys it at $3,000 might claim that he was hurt. 

Mr. Carlin. This would prevent that very thing. That is exactly 
what this provision is intended to do. 

Mr. Bennett. But suppose we sell a press to-day at $3,000. What 
is to prevent us from changing our price and selling it to-morrow 
at $2,500 and the next day at $3,000? Suppose we get up a little 
schedule and say, "Price for Fel3ruary 9, $3,000"; to-morrow we get 
up a little schedule and we say the price is $2,500; and the schedule 
for the following day is so and so; who is going to say it is not? 

Mr. Floyd. That is all right if that price is uniform throughout 
the United States. 

Mr. Bennett. But we never sell more than one press a day, and if 
we did we would be millionaires. 

Mr. Carlin. As I understand you, what you want is the right to 
sell a half dozen presses in the same town at different prices. 

Mr. Bennett. We want the right to come here and sell a printing 
press to the Government Printing Office or to the Star Co. in open 
competition, and get the best price we can, irrespective of any price 
we have gotten before ; and this will prevent us from doing that. 

Mr. Carlin. That is exactly what it is designed to do. 

Mr. Bennett. Well, I thought we wanted competition. 

Mr. Carlin. But that provision has some regard for the fellow 
who is doing the buying. 

Mr. Bennett. Well, let us say that it is intended for that purpose. 
What price are we going to fix? -The lowest price we have ever 
sold it for or the highest price? 

Mr. Carlin. That is your business. 

Mr. Bennett. Then everybody is going to fix the best price. Now, 
where is the man who is purchasing the press going to find himself? 
Where is he going to get off? This is going to come just as near 
as the Sherman law can come to getting us together and making 
fixed prices. 
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Mr. Carlin. But you can not get together, because that is pro- 
hibited. 

Mr. Bennett. Yes, sir; but 

Mr. Morgan (interposing). Do you not think that this would drive 
you together, not by mutual agreement, but 

Mr. Bennett (interposing). I will say that we are nearer together 
now than ever before. 

Mr. Carlin. If you come together it will drive you to jail. 

Mr. Bennett. I am free to say that this is the only thing they hav« 
agreed in in a hundred years. 

Mr. Daneorth. Your idea is that if the price is fixed for each man 
you have stifled competition. 

Mr. Bennett. Yes, sir; and the mere fact that we have fixed the 
price is going to be evidence that we are guilty. 

Mr. Carlin. And if you attempt that, it ^ould not only be evi- 
dence of being guilty but you would be guilty. 

Mr. Bennett. Yes, sir; but what would we do? 

Mr. Carlin. I think you would compete. That is what I think 
you would do. 

Mr. Bennett. Well, if we compete, then prices are going to be hit 
or we are going to try to get around them and we are going to change 
our prices every time we sell a press: we are going to get up a new 
schedule. Of course, in New York City we are all engaged m inter- 
state traflSc. New York is a place to sleep, and everything is sold 
to New Jersey and other States. 

Mr. Carlin. You say New York is a place to sleep? 

Mr. Bennett. Yes; if you get on the top floor. Now, all of us 
being engaged in interstate commerce, suppose we were all compelled 
to file with the Interstate Commerce Commission a schedule of prices. 
That is the only way the Interstate Commerce Commission can 
govern the railway companies and other common carriers. They are 
compelled to file tariffs. That is the only way you can make us live 
up to that. 

Mr. Carlin. Mr. Bennett, if we can not make you live up to it, 
you have no complaint. I would not let that worry me. 

Mr. Bennett. No ; the lawyer never lets the troubles of his client 
worry him, but he has always the right to tell them to the judges, 
hoping that the judges will come his way. I think I have made it 
clear how we think the discrimination in prices affects us in our 
business. 

Mr. Volstead. Suppose we strike out the words in the fourth and 
fifth lines, " with the purpose or intent to thereby injure or destroy 
a competitor"; would that materially affect you'^ 

Mr. Bennett. So that it will read, "to discriminate in price be- 
tween different purchasers of commodities in the same or different 
sections or communities," and stop there? 

Mr. Volstead. I mean strike out the provision regarding the in- 
tent to injure. 

Mr. Bennett. Of course, if it were not written in the law th« 
judges would put it in. 

Mr. Floyd. It would then hurt you worse than if it was written 
in the law. 
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Mi\ Bennett. Then they would smear it all over the landscape. 
I understand the committee is trying to shoot a rifle shot at some 
trust, and I do not want them to shoot bird shot. 

Mr. Floyd. Here is the evil we are trying to correct: In many 
instances large concerns will reduce the price of their commodities 
in a certain territory in order to drive out and destroy a competitor. 

Mr. Bennett. Yes. 

Mr. Floyd. There are some notable instances in which that has 
been dont to reduce the price below the cost of production, and in 
many States statutes have been passed to prohibit that. This fol- 
lows the wording of the New Jersey statutes. In some States it 
says, " If it is reduced below the cost of production." We followed 
the language of the New Jersey statute. 

Mr. Bennett. Do you know how this New Jersey statute has 
affected the price of gasoline? 

Mr. Floyd. No; I do not. I will hear you on that when I have 
finished my statement. 

Mr. Bennett. I beg vour pardon. 

Mr. Floyd. You can lower your prices every day Or every week, or 
raise them, but if you lower them or raise them in one place you must 
lower them or raise them uniformly. 

Mr. Bennett. We can change them the next day. 

Mr. Floyd. You can change them the next day, but you would have 
to sell them uniformly all through the country. You could not sell 
one press here at one price and another press in New York on the 
same day at a different price. Of course, you would have to allow 
for the cost of transportation. 

Mr. Morgan. Is your business done on a percentage of profit? 

Mr. Bennett. Yes, sir. 

Mr. Carlin. What is your percentage of profit? 

Mr. Bennett. The percentage of profit in the printing-press in- 
dustry — when I say any percentage of profit that includes the money 
available for dividends or salaries of officers— is about 5 per cent. 
Some of the companies are small and do not pay any dividends and 
some of them are big and do not pay any dividends, but the average 
percentage of profit is about 6 per cent on the capital invested. Those 
are the latest figures for 1912. 

Mr. Carlin. Let us take the question of cost of production of a 
printing press that you sell at $2,500. What would that cost you to 
produce ? 

Mr. Bennett. It depends upon the manufacturer — the Whitlock 
Co., in Derby, Conn., and they get very cheap help. Of course, it 
is good help around there, but they do not average over 30 cents an 
hour, and they turn out 15 or 18 presses a month. They have only 
certain patterns. The Babcock Co., at New London, Conn., has an 
average cost of 45 cents which they pay their laborers. The rest of 
the work is about the same. 

Mr. Carlin. How many companies are there manufacturing print- 
ing presses in this country? 

Mr. Bennett. Well, when you talk about printing presses, they 
run all the way from the little things printing cards to the big sex- 
tuple presses printing newspapers. 

Mr. Carlin. I mean job-printing preases. 



Digitized by 



Google 



TRUST LEGISLATION. 293 

Mr. Bennett. The Hoe Co., the Scott Co., the Duplex Co.. and 
the Gauss Co. are the four companies manufacturing practically all 
the newspaper presses. The Miehle Co., of Chicago, and the Babcock 
Co. and the Whitlock Co. are the three companies that manufacture 
the flat-bed presses that publish the ordinary books and things like 
that. Then there are, I should judge, about 18 manufacturers of job 
presses; that is, what we call a job-and-platen press. It has a small 
circle up here [indicating], where the inking rollers do the inking, 
and then it comes down this way [indicating], and the printing sur- 
face comes up like this [indicating]. You may have seen them in the 
shops. The business is divided among those three about equally. The 
Cottrell Co., of Rhode Island, makes book presses for work that is 
hardly touched b}^ any other company. It is almost in a class by 
itself, like the Saturday Evening Post and the Ladies' Home Journal, 
Sears, Boebuck & Co.'s catalogues, and an enormous amount of cheap 
book and catalogue work that has to be run through about 20 miles 
an hour. 

Mr. Dan FORTH. You were going to tell us about the price of gaso- 
line in New Jersey as affected by the New Jersey statutes. 

Mr. Bennett. A man told me last week that he was riding out in 
his car, and they stopped at a small garage in the country, where he 
could buy only a few gallons of gasoline at a time, and he paid a 
very large price. When he came to town he would buy it from 2 to 4 
cents cheaper per gallon, because they could afford to sell it more 
cheaply by reason of selling large quantities. He says that now the 
price is uniform, and he is paying the same price in the country, and 
the city price is the same as tne country price. 

Mr. Danforth. That has helped the consumer? 

Mr. Bennett. That has helped the man who is running the car. 

Mr. Volstead. I hope that is true outside of New Jersey. 

Mr. Bennett. I do not want to take any more of jrour time than 
is necessary, because I do not think that my matter is of such tre- 
mendous importance as those of the great big companies. 

Mr. Morgan. How do you think this ought to be changed now? 

Mr. Bennett. I would leave it out, or else I would put a little 
more to it. T like your suggestion of $5,000,000, and you could even 
make it $3,000,000 and we would be satisfied. 

Mr. Morgan. If it was put down to $1,000,000 it would take out 
most of them. 

Mr. Bennett. Yes, sir. Only three of our companies in the print- 
ing-press business do an annual business of $1,000,000. 

Mr. Morgan. None of those concerns could in any way be called 
a trust? 

Mr. Bennett. No, sir. The only trust they have, is in their cus- 
tomers, and it is frequently misplaced. 

Mr. Morgan. There is no fixing of prices, and there is really very 
great competition at this time? 

Mr. Bennett. Yes, sir. We have transportation competition. 
There is never a press sold, except the small job press, that there are 
not three or five bidders bidding on the contract, sometimes on large 
Government presses. 

Mr. Morgan. Would you not think that for the National Govern- 
ment to make a law that would be an interference in or a supervision 
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over all the small concerns in large cities would be a great aggrava- 
tion and a great expense to the Grovernment without any results 
accomplished? 

Mr. Bennett. Are you referrinff to this bill ? 

Mr. Morgan. This bill is supplementary. This bill includes all 
corporations and persons doing an interstate commerce business, 
which you say would include the small concerns. Now, the other 
bill puts all of you under the supervision of that commission. Then 
you would open your books to tnem and they would have the right 
to take action. 

Mr. Bennett. Well, we are going to object very, very strenuously 
before anything like that is done, and I think we would rather test 
the constitutionality of the law before we would open our books, 
because our competitors are so keen that we can not afford to let any 
of our competitors see anything inside of our business. Of course, 
we would obey the law if we had to. 

Mr. Volstead. Assuming that you should eliminate corporations 
doing business of less than $3,000,000 annually from the operations of 
R provision like this, would there not be some question as to the con- 
stitutionality of the rest of the measure ? 

Mr. Bennett. I think there would be a very severe question about 
it, but, of course, I am not a constitutional lawyer and I would not 
want to say. I think that it might possibly be a constitutional 
question. 

Mr. Volstead. Could you not make a distinction provided that 
distinction was based upon good reasons ? 

Mr. Bennett. Yes. 

Mr. Volstead. I presume that a corporation that does not do 
more than a $1,000,000 worth of business a year might still be such 
a monopoly as one who does a business of $100,000,000 a year. 

Mr. Bennett. That might be true if it was in a small line. But 
the reason I would agree to that would be because it would let all of 
us out. Now, there is another thing that is very serious, and that is 
in the next section, section 10, page 2, committee bill No. 1 : What 
shall be deemed an attempt to monopolize trade? For any person to 
make a sale, fix a price, discount, or rebate. You see, that narrows 
us down to " a person, a sale, a price." Now, I will tell you how we 
sell presses west of Pittsburgh. Here in the East we can sell our 

Sresses by our own agents. We have agents in Philadelphia and 
few York and in the East, and they do not work for anybody else. 
West of Pittsburgh the territory is so large that none of us has our 
own agents and we make a deal with a type foundry, a concern which 
has to sell accessories to printers. For instance, the Babcock Co. 
goes to the Barnhart Type Foundry and says, " You are going all 
through our section. Now, you handle our presses and we will sell 
you our presses f . o. b. factory in New London at a fixed price, and 
we will give you an exclusive territory provided you do not sell a 
similar press." Now, that is the agreement we have been working 
under for years and years and it has proven satisfactory. Under this 
bill that would make us liable under the law. The matter of keeping 
agents out here is very expensive. You can not sell printing presses 
by mail. That being so, we are prohibited in section 10 from doing 
our business that way. 
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Mr. Floyd. Now, you say you establish an agency ? 

Mr. Bennett. Well, the Bamhart Foundry Co. handles all kinds 
of type and frames for holding type, and all kinds of accessories 
of a printing shop, and we will go to this Bamhart Co. and say, 
** Here, west of Pittsburgh, you represent us. You sell Babcock presses 
and we will give you this territory exclusively. We will not sell a 
press in that territory. If we get an inquiry we will turn it over to 
vou and you will sell the press ; but you are not to sell any other flat- 
bed press in there. You have got to devote all your interest to our 
concern." Now, I believe that this section 10 would absolutely pre- 
vent that agreement. 

Mr. Floyd. If you sell them to him and he is not your agent then 
he is a purchaser from you on a contract that he will not deal with 
anyone else, and the provisions of this bill would undoubtedly reach 
you on that kind of a deal. 

Mr. Carlin. That is the very thing we are trying to reach. 

Mr. Bennett. Yes; and I think you are wrong in trying to 
reach such a thing. For instance, the Babcock Co. sells to the 
Barnhart Co. and the Barnhart Co. sells to the little printers all 
through the West, because the Bamhart Co. has agencies in Wash- 
ington, Kansas City, and St. Louis. They can buy and sell small 
things. Their man can sell a hundred dollars worth of goods and he 
has paid his way, but our man can not do that. If they get an inquiry 
for a press, the Barnhart people will do all they can to sell the press, 
and they know all about the prospective purchaser's credit in the par- 
ticular town in which they are located. They may give him five 
years' credit, but we could not do that, because we would not know 
anything about his credit. Now, what I am telling you is not theoret- 
ical. We have found that the best thing is to have a fixed price 
with the Barnhart Co., f. o. b. our factory, because they know the cost 
of transportation and they take all that chance, and they can get as 
much money above our price as the conditions will permit. 

Mr. Carlin. And this bill would prevent you from entering into 
such a contract ? 

Mr. Bennett. Well, but that contract has 10 years to run, and how 
we are going to get out of it I don't know. I suppose the Barnhart 
Co. and ourselves will have to occupy adjoining cells. It was a per- 
fectly legal contract when we made it. I would like to know whether 
the Constitution means anything when it says that contracts shall not 
be impaired. This is trying to set aside a perfectly legal contract 
between business men. 

Mr. Carlin. That is true of everv criminal statute. It simply 
makes a crime of something that has heretofore not been a crime. 

Mr. Bennett. Yes ; but if you let it be generally known throughout 
the country that this is a criminal statute you will not have an 
empty room here. The reason the people are not here is that they 
do not know about this. You gather together a hundred business 
men in any lunch room or club and tell them that these bills will hit 
them and they will laugh at you. I went up to Syracuse the other 
day and in a smoking car I talked to various men in various lines of 
business. When I told them about these bills they thought I was 
crazy, and one German said. " I can not tell what it means, because 
it has too many words in it." That was when I showed him a copy 
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of one of the bills. I told him that it might strike him because he 
was a manufacturer of varnish and sells it all through New York, 
but he told me that it would not hit' him because varnish is an un- 
stable commodity. 

Mr. Carlin. I ou would perhaps be surprised to know that the 
greatest opposition has come from gentlemen who want to compel 
the fixing of prices all the way down to the retailer. 

Mr. Bennett. Yes, sir; but I am not asking you to fix it. I am 
frank to say that I would make a trip down here every day this week, 
and my client would pay me a very handsome bonus if I could make 
vou enact such legislation. But I know it would be useless. I have 
had a little too much experience to bay for the moon, because I know 
you would not stand for it. As I have already explained, sections 
9 and 10 hit our business. I have a client who manufactures um- 
brellas who would be hit in the same way as we would be, except that 
he has some fixed price for selling goods. Of course, in poor seasons 
he will sell at whatever prices he can get, above cost, in order to 
keep his factory going. Now, he would have to get out a schedule 
of prices every day in order to keep within this law. 

Section 13 provides: 

That any person, firm, corporation, of association shall be entitled to sue for 
and have injunctive relief, in any court of the United States having jurisdiction 
over the parties, against threatened loss or damage. 

Now, suppose we sold a $10,000 press in St. Louis. Suppose we 
sold the same press in Kansas City for $9,000. Should our com- 
petitor get an injunction against us for quoting such a price? Could 
the man in St. Louis get an injunction because his plant would be 
injured by reducing the value of his plant by $1,000? This looks a 
little bit far-fetched, but what surprises us in the law business is 
how far-fetched will the law go. A business man will very often 
have a case which will develop something that we thought would be 
impossible. It looks to me lifee it would be possible for any disap- 
pointed competitor to get out an injunction against the successful 
bidder. 

Mr. Carlin. You could not be hurt by the injunction because that 
section requires him to give bond. 

Mr. Bennett. But suppose he won. Suppose the judge says that 
is what the law means. Then we would be hurt to the extent of the 
$1,000, and the $1,000 w^uld hurt us. Of course it would be an irre- 
parable loss, because if we did not make the sale the competitor 
would make the sale. 

There is another thing in our business. We hardly ever make a 
clean sale. I do not mean that there is anything dirty about the 
business. I mean that if we sold any one of you gentlemen a new 
press you would give us back the old press, because there are very 
few men starting in the business these days. They are nearly all 
old haiids. Whenever you buy a new press you have to give back 
your old one and you get a discount. There is where you come in 
with the " discount or rebate." The Miehle Co., the Whitlock Co., 
and the Babcock Co. might agree that the price would be $3,500 for 
a press that would ordinarily sell for $3,000. They will not agree 
together, but they will all fix the price at $3,500. Mr. Jones says, 
" I have an old Campbell press made 30 years ago. I want to buy a 
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new press from vou, and I want to know how much you will give me 
for my old one/' Now, some man might giv6 him $350 for it, and 
another man might give him $250, and another might give him $750. 
Would that be an absolute discount or rebate on the press? Of 
course they would not want the old press. They would have no use 
for it. They would take it home and sell it for junk or throw it 
away, when they might have allowed him $750. They are doing that 
every day when they make a sale. That is the way they make them. 

The New York Times has just bought a plant and put a new press 
installment in there, and the binding part of that contract was that 
the man who installed their new plant must take their old plant 
away exactly as it stands. Under fliose conditions some of the bid- 
ders were prohibited from bidding. They could not handle such a 
thing. Naturally the man who put in the old plant could handle 
the old press, and of course he was the one who put in the new press. 
Was that a discount or was it a rebate, or what? Every one of his 
competitors would say that he was guilty of accepting a rebate; and 
being a large deal, they might try to say that he was trying to make 
a deal with the Times. I would not care if they thought the news- 
paper was guilty, but the Hoe Co. might be found guilty of what 
they considered a legitimate deal. Section 10 would prevent the buy- 
ing back of second-nand presses under any such conditions as those. 
Section 12 limits this whole business to one sale. One sale across the 
border would be enough. I think that is getting down pretty small. 
One sale across the border makes it interstate commerce. My only 
suggestion to this bill is that it be eliminated by putting in a $3,000,000 
limitation or that that section of the bill be eliminated. We can not 

t any assistance out of it; we are simply innocent bystanders, hit 
ly stray rifle shots intended for the big fellows. 

Mr. Danforth. How about your customers? 

Mr. Bennett. The Typothetse, an association of master printers, 
recently wrote us a letter and asked us to raise the price of our 
presses so that there would not be so many kikes getting into the 
business. Of course, we did not do it, although we would have been 
very glad to do it. Mr. Hearst, in New York, last year, bought a 
printing press for something like $15,000 or $20,000, a big sextuple 
press that ran through a 20-page edition at the rate of 00,000 an 
hour, complete, folded, run out. pasted together, all ready for the 
boy to put under his arm, where his father, 20 years ago, in Cali- 
fornia, bought a press from the same maker, that ran through a 
16-page edition at the rate of 72,000 an hour, for $40,000. The com- 
petition is such and the prices are so low that the business manager 
of the New York Sun told a friend of mine that he bought a color 
press some time ago for a very low price, and he said the manufac- 
turer ought to have had $10,000 for it. We do not sell to the National 
Government twice at the same price. The Government has not 
bought any presses for some time, though. The Government sends 
out and asks for bids, and we send in bids, and the lucky man gets 
it. The next time we send in bids again. The bids are never alike. 
You look over the Government records and you will be surprised 
how infrequently the Government buys the same press at the same 
price. Of course, under this bill we would have to be very careful 
in bidding with the Government. We would have to fix a price that 
would stand for all eternity. 
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Mr. Floyd. Mr. Bennett, you do not seem to understand that biU 
as I do. It only relates to the prices that you fix and not to the 
price that somebody else fixes. You can fix that price high or low, or 
whatever you choose^ but you can not sell to one individual at one 
price and to another individual at another price. You can cut under 
the other manufacturers, you can imdersell every one of them, pro- 
vided you maintain the same prices throughout me country. 

Mr. Bennett. Yes. 

Mr. Floyd. You can do that by lowering your price. 

Mr. Bennett. How often can we lower our price? 

Mr. Floyd. As often as you deem proper. 

Mr. Bennett. Then there will not be any fixed price. 

Mr. Floyd. It would be the same all over the country. 

Mr. Bennett. But we could lower it every day. 

Mr. Floyd. Yes, sir; all over the United States. 

Mr. Carlin. You can not lower your price in Washington and 
raise it in New York on the same day. 

Mr. Bennett. We never sell two printing presses on the same day. 

Mr. Carlin. Then this bill will not affect you. 

Mr. Bennett. If the interpretation of the committee is that we 
can change our prices every day we are perfectly satisfied, because if 
we can do it every^ day why can not we change them every half day, 
every morning and every afternoon? And if that is done, why not 
change them every hour? 

Mr. Carlin. You could not do that. 

Mr. Bennett. Why not? 

Mr. Carlin. That would be a ludicrous proposition. 

Mr. Bennett. I think it is ludicrous on the lace of it. 

Mr. Carlin. And the statute would be meaningless on the face 
of it. 

Mr. Bennett. I think it is now, unless you can provide some way 
of maintaining supervision ov6r us, otherwise the first proposition 
in the bill is ludicrous, for the reason that it can not be put into 
successful operation. I do not think you can hit the trusts with it. 

Mr. Carlin. Suppose we should say that you could only do this 
once a month or once in six months or once a year. Would you like 
that better? 

Mr. Bennett. No, sir; I would not, but I see that is the only way 
to make it workable. Of course, if you did it that way, the country 
would not stand for it. I would not have it that way; no, sir. 1 
am frank to say I would not have this bill hanging over any of the 
companies I represent, because it is fraught with too much danger. 
We are treading on too thin ice all the while; we are hampered in 
our business not from any moral injury but because of the wording 
of the statute. 

Mr. Carlin. The same complaint was made of the Sherman law, 
and gentlemen said they did not want to violate the law but they did 
not know what it meant. 

Mr. Bennett. They are finding it out now. 

Mr. Carlin. That is simply a method of argument adopted by 
gentlemen who do not want to understand the law and who want to 
discredit it, and yet, you know, there is no diiRculty about under- 
standing the Sherman law. 
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Mr. Bennett. I agree with you on that. We agree now that if 
we fixed our prices at the same price we would be running contrary 
to the Sherman law. 

Mr. Floyd. You mean that if yoii and your competitors fixed your 
prices the same? 

Mr. Bennett. Yes, sir. 

Mr. Floyd. This has no relation to your competitor's prices. 

Mr. Bennett. I am not so sure about that. 

Mr. Floyd. It gives you the right to fix your price higher or 
lower than the prices of your competitors. 

Mr. Bennett. Yes. 

Mr. Floyd. And maintain them. 

Mr. Bennett. Yes. 

Mr. Floyd. And that would prevent you from selling at one price 
in one locality and at a different price in another locality. The pur- 
pose of this legislation is to prevent you from discriminating among 
your own customers to the injury and detriment of some other 
persons. 

Mr. Bennett. Suppose it cost more to sell it in some other place. 

Mr. Floyd. Provision is made for the difference in the cost of 
transportation. 

Mr. Bennett. Yes; for transportation. But suppose an agent in 
Chicago sells a press for $3,000. Suppose we send a representative 
to Kalamazoo once, twice, or three times a year. Suppose we send 
him five or six times in the course of a year and he finally stays there. 
Now, competition is keen and if we had a man for five weeks staying 
in Alabama, for instance, staying at good hotels, and he finally sells 
a press, we will have to get more for that press than if we had not 
gone to all that expense. Taking into consideration the conditions 
surrounding the sale, we would have to change our price. We can not 
have a fixed price. It is the same way in church organs. 

Mr. Floyd. Now, when you had to send a man to Alabama four 
or five times, did you sell your press at a higher price or at a lower 
price ? 

Mr. Bennett. We had to. We tried to get a higher price. 

Mr. Floyd. But what did you do? 

Mr. Bennett. It went to the Gauss Co., of Chicago, at $18,000, 
lind they lost about $5,000. If those salesmen had only been wise and 
got around a table and said, "Don't let any of us bid lower than 
^525,000," and stuck to it, they would have been all right. The diffi- 
culty is that the other fellow might reduce his price, and we would 
have to reduce ours. All our business is done on bids, written or 
oral bids. It all depends on little accessories that are thrown in to 
make an inducement to the buyer, and that would all come in under 
"discount and rebates." We would have to change all our. rules for 
selling presses. 

Mr. Floyd. And your competitors would have to do the same 
thing? 

Mr. Bennett. Yes, sir; but it would not work out to the benefit 
of the consumer, so far as I can see. If it would, then we would get 
more money. This bill would prevent us from having an agent take 
an exclusive territory and handle it where we could not sell him the 
presses beyond a certain price. How we would do business in a large 
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territory where we could not have agents, I do not know. We have 
the liarnhart Co. doing business south of Chicago. We have the 
International Type & Paper Co. doing business for all Soijth Amer- 
ica, and they buy their presses f. o. d. New York. How would a 
company with a total invested capital stock of $1,000,000 cover all 
that territory personally? They could not, and the only way they 
can do it is by having agents, and they must have a man who will 
boost that press as against all other presses. 

Mr. Floyd. Then, if this law was enacted, your competitors would 
be excluded the same as you would be. 

Mr. Bennett. Oh, then how would we cover South America? 

Mr. Carlin. That is your job. 

Mr. Bennett. That is the German's job. They have already sold 
six presses in South America. We are paying our men an average 
of 40 cents, and the Germans are paying 14 cents, and we do not get 
any consideration under the tariff. This will shut out our foreign 
business. What is the Government for? Is the Government just to 
stand up and put spokes in our wheels? We are paying some of our 
men $6 a day to erect presses. 

Mr. Carlin. The Government is not putting spokes in your wheel, 
but putting a chain on it to keep your wheels from running reck- 
lessly and wild. 

Mr. Bennett. You are putting this kind of a chain, one running 
from the body down to the wheel. I have tried the chains, and I 
know what they are; they are brakes. Now, what I am telling you 
is true. It is the German's business to look after the trade in 
South America, and he is going to lick us. 

Mr. Carlin. Are you competing in your presses in the foreign 
market? 

Mr. Bennett. In South America and Australia. The French, 
English, and Belgian labor is so much lower than ours that we can 
not meet their competition. 

Mr. Carlin. Are they making your presses? 

Mr. Bennett. Yes, sir; they are making our presses. They came 
to the world's fair and copied them. They are now selling them 
from $500 to $1,000 cheaper in Argentina. The Babcock Co. had 
an offer in the Argentine Republic for a press at $3,000, the same 
price they gave here. The Germans got the contract, and they 
installed a Babcock press for $2,000. We did not get the order. 
There they have got the Babcock press down there, and they only 
paid $2,000. Our Government does not help us any. 

Mr. Carlin. How could we help you in that case? 

Mr. Bennett. You could not help us. All the Government can 
do is to hurt us or leave us alone, and they have not apparently any 
intention of leaving us alone, and that is the reason I am down here. 
Now, as to paragraph 4 of section 2 of the second bill, I have the 
same objections that I had to the first bill. 

Mr. Carlin. Mr. Bennett, your doctrine of leave us alone is the 
doctrine of the highwayman, is it not ? 

Mr. Bennett. It would be if we were highwaymen. 

Mr. Carlin. I say you are not, but is not that what the highway- 
man wants ? 

Mr. Bennett. What do you want? Do you want to be left alone? 
Are you a highwayman ? 
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Mr. Carlin. Oh, no; I am speaking of the doctrine of the high- 
wayman. 

Mr. Bennett. Yes; but I do not think you ought to refer to us 
in connection with highwaymen. It is the tendency of this tentative 
bill to say that we are all guilty first. 

Mr. Carun. I am talking about your doctrine of let us alone. It 
is the fundamental doctrine of the highwayman. 

Mr. Bennett. It is the fundamental doctrine of Magna Charta 
and the fundamental doctrine of the Constitution of the United 
States, which until recently was considered a very fine thing. We 
are entitled to life, liberty, and the pursuit of happiness, and to 
have property without having it seized unless you can show that 
we are guilty of something. These bills say that we must be searched 
first, and if you find nothing on us, maybe we are not guilty, and they 
will search us again. That is why I want to appear before the other 
committee on the other bill permitting us to be searched and chased 
all over the United States and served with subpoenas. 

Mr. Carlin. You object to all this legislation, do you not? 

Mr. Bennett. Certainly; why not? 

Mr. Carlin. You object to the Sherman law? 

Mr. Bennett. No, sir; I am absolutely willing to be bound and hog 
tied by the Sherman law, because that is based upon open competi- 
tion and fair dealing among men. We are perfectly willing to be 
bound by it, and the courts seem to have no trouble in finding out 
what the Sherman law means. 

Mr. Carlin. But if you apply your doctrine of let us alone, what 
would be your method of doing business ? 

Mr. Bennett. Let us alone unless we are guilty. 

Mr. Carlin. But suppose we wiped the Sherman law off the stat- 
utes ? What would you do then ? 

Mr. Bennett. Well, I think the Sherman law is putting into stat- 
utory form the old common law, and anything that goes to honesty 
and fair dealing between men and individuals is fair. We can all 
be investigated by grand juries after you have found some sore spot. 
That is why we object to paragraph 4, on page 2, second bill. "Di- 
rectly or indirectly " is the same as saying "Knowingly or unknow- 
ingly." The remarks which have gone before apply to this same para- 
graph. I believe this would absolutely hamper all the business of 
the companies I represent, and any other companies doing business 
over a State line. I want to call your attention to section 4 of the 
second bill, page 3. That is the section Mr. Ryan spoke of. It says : 

.That whenever a corporation shaU be guilty of the violation of any of the 
provisions of this act the offense shall be deemed to be that also of the indi- 
vidual directors, officers, and agents of such corporation. 

We have the same law in New York State, except the law goes 
ahead a little bit further and says that this shall not apply to any 
director who is absent or who votes against it at the meeting. If 
this meiins that if any agent of the company goes out and does some 
unauthorized act — it might mean that—or if anv ilirector is liable 
because some officer does something which has not oeen referred to the 
board of directors, yet the board of directors has supervision over 
it — I do not know, but I think there ought to be something in there 
limiting it to persons guilty of the acts. Now, I desire to thank you. 



Digitized by VjOOQIC 



302 TBUST LEGISLATION. 

gentlemen. My object in coming .here was to learn as well as to try 
to give some information, to try to find out the position of the small 
busmesses in the country. I appreciate the opportunity you have 
given me, and by your questions you have aided me in finaing out the 
standing of these companies and how they would probably be affected 
by this legislation. 

STATEMENT OF F. A. GOOD, PRESIDENT NEBRASKA LTTMBER 
DEALERS' ASSOCIATION, COWLES, NEBR. 

Mr. Carlin. Please ^ve your name, address, and occupation. 

Mr. Good. My name is F. A. Good ; my address is Cowles, Nebr. 
I am a retail lumber dealer myself, in a small town, and president 
of the Nebraska Lumber Dealers' Association. 

Mr. Chairman and gentlemen of the committee, I appear before you 
to-day as the representative of about 400 retail lumber dealers in 
the State of Nebraska, who own and operate their own yards and 
keep on hand such suppfies of builders' materials and coal as the 
needs of their several communities seem to warrant. 

We feel that if there is a readjustment of the Sherman antitrust 
law contemplated, that our tradespeople should be heard in a mat- 
ter that may be of vital importance to their business and also the life 
and existence of small towns all over our land; and we are lead to 
believe that in many instances the operation of the said law in the 
past has followed the lines of least resistance and has proven a 
menace to small business which was in no way contemplated, and has 
been skillfully side-stepped by most of those great aggregations of 
capital, whose regulation and restraint was the sole object of the said 
bill, or, in other words, the great trusts have been unusually thrifty 
and the small dealers nave seen their business slipping away frum 
them and toward a great centralized market. 

We come to you representing a set of men whom we believe more 
frequently than any other are found to be the leading aggressive 
men of their community, contributing liberally to churches, charities, 
good roads, schools, etc., and heavy payers of taxes, rent, and in- 
surance. Also liberal grantors of credit, which frequently amounts 
to a sum as large as the amount of capital that they have invested 
in their entire stock, and this is done without any interest returns 
whatsoever for the money. 

Our contention of unfairness to our business in the working out 
of the Sherman law is that of the possibility of our becoming violators 
of the said law by the distribution of information through our asso- 
ciation to its members; for example, John Jones, a manufacturer, 
sells to me, a retailer, several cars of lumber ; then, either directly or 
through John Doe at, say, Omaha, he also sells to my customer, the 
consumer, and at the present time I am safe in saying that the fear 
of this law's possible scope or interpretation by the courts is so 
great that no association would dare to inform its members of the 
bare fact that John Jones was both a wholesale and a retail dealer 
in lumber. 

The business of the retail lumberman is to purchase of the manu- 
facturer of lumber his product in car lots, and to keep this in stock 
in the towns, supplying the tributary trade at such timei^ as they 
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may need the same, and in such quantities^ and ujider such conditions 
of payment therefor as the customer's needs may demand. In this 
assembling of stock for our Nebraska trade, we bring together a 
variety of woods; for instance, in the ordinary frame building the 
dimension lumber is fir from the Pacific coast, yellow-pine sheathing 
and inside finish from the Southern States, white pine for out- 
side finish from Idaho or Wisconsin, and shingles and siding from 
Washington or Canada. 

The experience of good builders is that these woods are the best 
for the several parts of the building. And, now, if a party in, we 
will say, Otoaha, wishes to sell building materials to the consumer 
he must do one of the two things, either assemble at Omaha a stock 
from the widely divergent parts of our country that he may reship 
to the consumer from, or he must ship from some one mill all of 
the materials that will enter into the structure. 

The first of these methods in no*wise elimiivates the middle man 
but removes the business from his local commuiiity to a centralized 
point, in this instance, Omaha; and the latter makes it necessary 
for the builder to use materials that in good ^jractice are not adapted 
to the uses to which they will be put, and in either event the customer 
is not better served ; in fact, the service that is rendered from a point 
200 miles from the customer, such as exists between my own locality, 
as it relates to Omaha, or 1,500 miles, as it exists between my own 
locality, as it relates to the manufacturers, will ever prove more 
unsatisfactory than service at the door of the consumer. 

We call your attention now to the absolute disregard for truth 
that these trimmers or business pirates practice. For your informa- 
tion we will say that there are many grades •>f lumber; in white pine, 
for instance, there exist grades A, B, C, D, and numbers 1, 2, 3, 4, 
and 5; and in the other woods a somewhat similar list. These 
grades, by long practice, means much to the manufacturer or re- 
tailer of lumber and but little to the average consumer, who almost 
invariably is not informed on the grade subject. 

Let us consider that a customer is a farmer. The expression 
" No. 1 " with him invariably means the best ; so that when he finds 
" No. 1 " lumber quoted to him at a less price than his local merchant 
is quoting on the best in his stock he is led lo believe that the home 
price is too high; and hence orders from the people quoting a less 
price; and, being unable to correctly grade the stock when it arrives, 
as we have said, a lower grade than even No. 1 is usually substituted ; 
and if a question is raised as to grades their letter that the stock is 
their No. 1 lumber and that they do not recognize any other than 
their own grading rules is expected to be final. 

Advertisements of lumber issued from these mail-order people are 
almost always accompanied by lies of the grossest character, with 
the evident mtent to discredit the home lumber .dealer and to make 
the consumer believe that there is existing a greater lumber trust 
that is making an exhorbitant profit on the consumer's business ; for 
instance, advertisements are common such as this: 

All the lumber for a house like this — picture given — for $490. Your lumber- 
man would charge you $800 for this. 
This door, $0.99 ; your lumber dealer would charge you $2 for the same. 

This list of rank untruths might be extended indefinitely, but what 
we wish to call your attention to is the fact that this is allowed by our 
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laws er their interpretation ; but if our association writes a letter to 
its members saying that John Jones Co. are retailers of lumber, an 
exact truth, that the lie stands unafraid; but truth is indicted in 
our courts. 

We believe that the service from the sawmills to the consumer of 
lumber as conducted at present presents no possibilities of elimina- 
tion. 

Probably over 90 per cent of the lumber d(»aler's stock in trade is 
shipped to him directlv from the manufacturers with no intervention 
of any other party whatsoever; and the two profits, the mill's and 
retailer's, are all the ones that are levied against the material from 
the forest to the consumer. 

It is a probable fact that less than 40 per cent of the lumber used 
on jobs might possibly be shipped direct from the mill in car lots 
to the consumer, the other 60 per cent being used in a smaller way 
so that a local lumber yard must ever be a necessity to the community 
and also to the manufacturer, for no mill, even if freight rates were 
not prohibitory, could maintain a local shipping station at the factory 
caring for trade often 2,000 miles distant, and the establishment of 
a nearer distributing point would only reestablish a middleman 
at a point less convenient by far to the consumer than a local con- 
centrating point for the various products immediately at his door. 

That no moral right is possessed by a manufacturer to sell to both 
a retailer and then also to the consumer who is a customer of the 
retailer is evidenced by the skulking manner that this modern pariah 
adopts, who advances with outstretched hand to the merchant, say- 
ing, "My brother," and then with his concealed hand sticking the 
knife underneath his fifth rib. 

It has been said by many of good authority that publicity is a 
solution to the great trust question. We do not pretend to know, but 
of this we are sure, that it is not justice when no effort whatever is 
made to punish a dealer who publishes false descriptions of his goods 
and lying allegations about his even unknown competitor while this 
party so maligned may be indicted for making a statement of truth 
that John Jones is both a wholesale and retail merchant. 

For the past several days I have been in our beautiful Capital City 
and have wandered exultingly through its majestic halls, gazed at 
the statues of the men who have immortalized freedom, and read 
from the inscriptions on the walls the condensed wisdoni of the ages. 
One beautiful mosaic I have found that so nicely depicts the basic 
principle that should, I feel, underlie all legislation that I call your 
attention to its apparent motif. Law is depicted as a woman of 
radiant countenance and wearing the segis, enthroned upon a dias. 
She holds a palm branch toward truth with her lilies, peace with 
an olive branch, and industry with cap and hammer, and a sword 
is interposed against skulking fraud, discord, and violence. 

Mr. Carlin. The committee has no questions to ask. 

Mr. Good. In a general way, I just wanted to call attention to an 
item or two which I have not heretofore referred to, that we, as 
lumber dealers, feel that the legislation before the committee and 
Congress has much to do with the interpretation of the laws, and 
we, wishing to be law-abiding citizens, would like any measure 
adopted wherein publicity is a feature or the investigation of our 
organization made a possibility. 
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I understand that some evidence has been placed before the com- 
mittee in regard to the difficulties encountered by a dealer who tries 
to get into the lumber business. That gives rise to suspicions that 
there is such a thing as a lumber trust, and in respect of my own 
position, both as to getting into the lumber business and as regards 
a would-be competitor who would like to get in, I feel it would be 
of interest to make a simple brief statement. I make the allega- 
tion that it is the banker or the financial backing that a man has 
as to whether or not he secures the support when it is necessary to 
put him into a business and not the antagonism of the dealer that is 
already in. No banker will knowingly loan his money for an enter- 
prise which promises disaster ; and in most instances, in fact in all 
of the instances, where I have known of another man trying to get 
into the lumber business and being restrained, which he alleges was 
due to the lumber men or the lumber associations' activity, was in 
every case due to the fact that banking interests refused to advance 
him the backing that was necessary to carry on his trade with. 

I thank you, gentlemen, for the privilege of making this talk to 
you. 

However, I would just like to make this additional statement, that 
in talking with several Members of Confess and of the Senate here 
from my own State I found that in every mstance they were not aware 
that the statements which I made in regard to publicity were a fact 
and that we were subject and liable to criminal prosecution for stating 
an exact truth in regard to business conditions as they existed. 

Mr. Hall, secretary of the association, is also here. 

STATEMENT OF S. £. MAih SEOKETAKY, SEBBASKA IXnS3E]l 
DEALEES ASSOCIATION, UNCOUT, NEBB. 

lyfr. HAUi. I will not take up any of your time. 

Mr. Carlin. Mr. Hall, just come up wnere we can hear you, please. 

Mr. Hall. I think I will not take up any of the committee's time. 
Mr. Good has been over the ground, and I understand it has also 
been gone ov^ before by othej^ delegations. As Mr. Good has said> 
we have come some i,5Q0 mileg and nave been here several days, we 
felt we would like to appear before the committee. I thank you for 
giving us an audience. 

Mr. Ga^jn. If you have anything you want to say, we will hear 

Mr. Hall. I have nothing to add to what President Good has 
already said; I thank you. 

Mr. Carlin. I want to ask you a question about publicity, which 
these gentlemen want. As I understand it, that was the right to 
publish a periodicqil which gave the names of individuals you dealt 
with? 

Mr. Haxo:.. Not necessarily. What we want is to disseminate the 
information among our membership as to who are our competitors. 

Mr. Cablin. Which, in effect, would be those parties whom you 
did not want to deal with? 

Mr. Hall. We naturally would not want to deal with them if 
they were competitors of ours. 

Mr. Carlin. Is that the object of the publication? 

Mr. Hall. Is it what? 
31311— VOL 1—14 26 
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Mr. Carlin. Is that the object of your publication? 

Mr. Hall. The object of our publication was to make a man take 
one course or the other — either become a retailer or confine himself 
to the wholesale trade and not be both. 

Mr. Carlin. Then, you published in your circular the firm or cor- 
poration or individual who dealt in the wholesale and retail trades? 

Mr. Hall. We would like to do that. 

Mr. Carlin. That is what you did do once? 

Mr. Hall. We did not do it ; we would like to. 

Mr. Carlin. I thought you did have a publication and it was pro- 
hibited. 

Mr. Hall. No. 

Mr. Carlin Are you not mistaken about that? 

Mr. Hall. No, sir. 

Mr. Carlin. Some gentleman made that statement. 

Mr. Hall. That is what we would like to do. 

Mr. Gk)0D. We have no national organization or association. 

Mr. Hall. We have no national association. 

Mr. Carlin. As the matter stands, that, in aspect, means boycott 
then? 

Mr. Hall. What is that? 

Mr. Carlin. The effect of that would mean boycott. 

Mr. Hall. Boycott against a man who was trying to do two-faced 
business only. 

Mr. Carlin. And you want the privilege of boycotting him ? 
, Mr. Hall. We want the privilege of making him confiie his trade 
either to the wholesale or to the retail business. 

Mr. Carlin. And if he does not, to boycott him? 

Mr. Hall. Certainly. 

Mr. Floyd. In other words, your retailers' association wants the 
privilege of publishing a list of those men who engage both in the 
wholesale and retail business? 

Mr. Hall. That is the idea, exactly. 

Mr. Floyd. And if you can circulate that information about 
among the members of your association, you are confident that re- 
tailers will boycott the man who is doing that? 

Mr. Hall. It certainly would. It would be foolish for a man to 
buy from a wholesaler who is also selling to his own customers. We 
are trying to meet competition from retailers. We do not fear any 
competition from retailers, but we can not live in the face of com- 
petition by wholesalers who sell to us and also sell to our customers- 
As Mr. Good has told you, a large proportion of our trade is not of 
such a character that the customer can purchase, in any event, of 
the wholesaler. It is absolutely necessary 

Mr. Carlin. How would the consumer be affected? 

Mr. Hall. What is that? 

Mr. Carlin. How would the consumer be affected if you should 
be given the right you ask for? 

Mr. Hall. Oh, so far as my experience goes, he would fare just 
as well as he does at present. 

Mr. Carlin. There would not be any prospect of him faring any 
better, would there? 

Mr. Hall. I do not get your question. 
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Mr. Carlin. Would there be any prospect of him faring any Letter 
than he is now ? 

Mr. Hall. He might fare a good deal worse, under conditions car- 
ried to its legitimate conclusion under this Sherman law, because it 
would carry a large percentage of business to the wholesaler, and in 
that event the retailer would be obliged, in .the nature of things, to 
get a larger percentage on the remaimng share of his business, which 
IS a small business — a business which can not be shipped in carloads. 
You understand that the lumber business diifers irom other busi- 
nesses in this, that in the majority of businesses a man can ship in his 
stuff locally, whereas in the lumber business in order to make any 
money or save any money, under any conditions, he must order it by 
the carload as the dealer does, and get a carload rate on it. About 40 

Eer cent, I imagine, as near as I can estimate, of the business might 
e purchased hj carload lots. In that event the buyer would have 
more or less of it left on his hands, because it is impossible to make 
out a bill which fills his exact wants ; or he would be short. If there 
were no lumber yards in his neighborhood and he had to depend on 
the wholesaler, he would be obliged, at considerable expense and loss 
of time, to ship his lumber in locally, with a freight rate of perhaps 
two or three times what the carload rate is and the risk of damage in 
transit also. 

Mr. Carlin. I think we understand you, Mr. Hall. 
Mr. Hall. I thank you, gentlemen. 

(Whereupon, at 1.25 p. m., the committee adjourned to meet Tues- 
day, February 10, 1914, at 10.30 o'clock a. m.) 
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TRUST LEGISLATION. 

Serial 7, Part 8. 



committeb on the judiciary, 

House of Representatives, 
Wednesday, February 4? 19H. 
The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 
(chairman) presidinff. 

The Chairman. The committee will be in order. We have Mr. 
Beth Low with us this morning, and we will be very glad to hear 
from him now. 

STATEMENT OF MB. SETH LOW, OF NEW TOBE CITT. 

Mr. Low. Mr. Chairman and gentlemen of the committee, I am 
here in response to the invitation that has been given to discuss your 
tentative bill No. 2, a bill — 

to include within the meaning of every contract, combination In the form of 
trufirt; or otherwise, conspiracy in restraint of trade or commerce among the 
several States or with foreign natl<ms, and within the meaning of the word 
'* inonoi)otize," t^ertain <lefinlte offenses, and to prohibit the same. 

I confess, Mr. Chairman, a certain feeling that it is not altogether 
wise to attempt to add definitions to the Sherman law; partly be- 
cause of the reason that was outlined here last night, that because 
of the many litigations under it its meaning has become pretty defi- 
Bite already; and partly because we in ttS Civic Federation, whd 
have been studying this matter for a good while, have come to 
exftCtly the same conclusion which was reached in Congress whea 
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the Sherman law was passed, that it is very difficult to define, and 
that it is better to leave the language of the law in general phrases. 
I think that Congress, before the Sherman law was passed, dis- 
cussed very fully the propriety of forbidding this thing and that 
thing and finally came down to the general language which is now 
in the law. 

Prof. Clark and myself are members of a committee of the 
National Civic Federation, which has been studying this question for 
a year or two. We kept certain definitions in our draft bill for a 
year or more; but finally took them out in order to substitute for 
definitions the language of the interstate-commerce law, which, as 
you remember, forbids the railroads from making or giving — 

any undue or unreasonable preference or advantage to any particular person, 
company, firm, corporation, or locality in any respect whatsoever. 

Or subjecting — 

any particular person, company, firm, corporation, or locality to any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever. . 

We think that under the clause a great manv unfair practices have 
been obliterated from railroad practice. Pernaps you recall the re- 
port of the Interstate Commerce Commission filed, I think, last week, 
in regard to the use of sidings and tracks belonging to industrial or- 
ganizations. They said that they thought these practices amounted 
to rebating, but whether they did or not, they certainly were an undue 
or unreasonable preference or advantage in favor of these concerns as 
against all others. In other words, this practice, which could not 
have been in mind when the interstate-commerce law was passed, is in 
the process of being brought to an end under that general language. 
Therefore, it seems to me that if more is needed than the Sherman 
law now contains, that is the form in which to embody it in any new 
bill. I think that if an interstate-trade commission is created, and 
was given authority to administer that clause, it would be able to 
put an end to one unfair practice after another in general business. 

That leads me to the next thought that I want to express in con- 
section with these definitions. I am especially concerned with the 
fourth paragraph, which begins on line 17 of page 2 of the bill con- 
cerning which I am speaking. 

Possibly you remember, gentlemen, that 20 vears or more ago we 
used to have a great many international rifle matches, and in one of 
those matches the score was very close. The last man to shoot took 
very careful aim and hit the bull's-eye, but his record did not count 
because he hit the wrong target. I think that is exactly the mistake 
with paragraph 4 of this bill. It hits the bull's-eye all right, but I 
think it hits the wrong target. It is penalizing combinations instead 
of penalizing unfair practices, or forbidding — ^if penalizing is not 
the word — combinations instead of forbidding unfair practices. 
This is an age of combinations. I remember Mr. Choate saying 
facetiously not long ago that the only new society he wanted to join 
was one which would aid in preventing the formation of other new 
societies. This fourth section is so broadly worded that agreements 
entirely innocent in themselves, and which, perhaps, have never been 
in the minds of the framers of this bill, would be forbidden. 

I would like to illustrate that proposition along the three lines 
with which I have had some little intimacy. I have been related to 
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all of them in rather a detached way^ and yet I know something 
about them. First, from the point of view of the railroads; second, 
from the point of view of labor unions; and third, from the point 
of .view of farmers. I want to show you, if I can, how seriously that 
fourth paragraph would affect those different interests and probably 
in ways that have not been thought of. My acquaintance with the 
railroad problem is, after all, very superficial. I have merely come 
in contact with a good many railroad men because of my activities 
in connection with the bill to create a United States board of media- 
tion and conciliation, which was discussed before this committee, 
you recall, last summer. But I know that they feel that under this 
fourth section practices which are approved by the Interstate Com- 
merce Commission and which are really, as they think, essential 
for their work would probably be forbidden. For instance, the 
Interstate Commerce Commission passes upon railroad rates. Rail- 
roads no longer make rates in combination, but they do confer in 
advance in regard to rates before they are published and submitted 
to the Interstate Commerce Commission for consideration. They 
fear that that would be impossible under this paragraph, and that 
it would be impossible to conduct the railroads' business in any other 
way. They do not want to enter into agreements with each other 
which are forbidden by the Sherman law ; but they want the privilege 
of discussing in advance the rate from New York to Chicago, for 
example, so that the different lines that are competing with each 
other may publish tariffs that the Interstate Commerce Commission 
can pass upon readily. I onljr refer to that as opening up a line of 
inquiry to your committee which is quite important, and I am quite 
sure the railroads themselves will develop it amply. 

When it comes to the effect of this definition upon labor unions 
I think you are confronted with a situation of the utmost conse- 
quence to the welfare of our people. Let me read that fourth 
proviso : 

Fourth. To make any agreement, enter into any arrangement, or arrive at 

any understanding by which they, directly or indirectly, undertake to prevent 

a free and unrestricted competition among themselves or among any pur- 

' chasers or consumers in the sale, production, or transportation of any product, 

article, or conunodity. 

Now, how does that bear upon the policy of collective bargaining 
on behalf of labor unions? That certainly is an agreement to pre- 
vent free and unrestricted competition, among themselves on the 
subject of wages, and that is reflected directly in the price of the 
article that is produced; and I should think that definition, if it 
stands, would make it absolutely unlawful for organized labor to 

Erotect its interests by imiting together in the matter of securing 
Btter wages and better hours of work. It seems to me that in con- 
sidering tne relation of labor unions to the Sherman law there is a 
very broad distinction which must be recognized, unless we are to 
drift into a situation that will be full of embarrassment to the 
country. 

Mr. Carlin. May I ask you a question right there? 
Mr. Low. Yes ; certainly. ^ . , 

Mr. Carlin. We have pending before this committee at this time 
a bill known as the Bartlett bill, which expressly exempts labor 
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unions from the operation of the Sherman law and also agricultural 
and horticultural associations. Are you familiar with that bill? ^ 

Mr. Low. No, sir; I am not. Of course, if you take labor unions 
and farmers out from under the law what I may say would have no 
application in those cases. 

Mr. Carlin. What I am driving at is this: Do you favor doing 
that? 

Mr. Low- I want to say in regard to the labor unions, which I 
would like to finish with before I take up the farmers' side of it — 
which I shall come to later — ^that I favor absolutely taking out from 
the law — if it is there — any doubt whatever as to the right of labor- 
ing men to combine for the sake of shortening hours, improving 
wages, and the conditions of labor; for collective bargaining as to 
these things, if you please. But if labor enters into the field of 
boycotting, as it sometimes does, or has done in the past, which is a 
direct interference with interstate trade, then I think the law for- 
bidding restraint of trade should apply. I do not think that the 
law should permit labor to interfere m that way with inteistate 
trade any more th^n it permits anybody else to do so. Take, for 
example, the Danbury hat case, which is a very notable case in labor 
circles. That was a case in which the different branches of the 
American Federation of Labor pursued those hats all over the 
country; they not only attempted to prevent their own membership 
from Duying those hats, but they went into the Pacific States and 
other States and they said to dealers who bought those hats, and to 
second, third, fourth, and fifth parties, " You can not have our trade 
if you handle those hats at all." 

Now, that, I think you can perceive, is a direct interference with 
interstate trade; it was so held to be by the Supreme Court of the 
United States. I do not think that labor, because it is labor, has any 
right to do that. If you recall, the Anthracite Mine Commission dis- 
cussed that question of the boycott, and they differentiated between 
what they called the direct boycott and the secondary boycott. They 
said that it probably was legitimate, in their judgment, for the mem- 
bers of a union to decline to buy of anybody that they were dissatis- 
fied with ; that they could do it themselves as members of a union as 
properly as they might do it as individuals; but that when it came 
to the secondary boycott and they pursued the merchandise beyond 
the limits of the original quarrel they were entering a field that 
was not only improper but unlawful. 

Mr. Carlin. If you take exception to the fourth section just tell 
us how you think the thing could be accomplished. 

Mr. Low. I do not think I should use the fourth section at all. I 
think that you are getting into trouble that you can not foresee. I 
am simply illustrating what the effect would be in directions that I 
happen to know something about. On the other hand, let me show 
you the vital importance of this question on the other side. I look 
upon a corporation as a union of stockholders; and that they form 
the corporation for the purpose of collective bargaining through 
officials of their own choice. I do not for the life of me see why 
labor should not have the same privilege of combining for collective 
bargaining that the stockholders of a corporation have. But that 
very right is in question under the Sherman law at the present time. 



Digitized by 



Google 



TfitJST LEGISLATION. 813 

Some of you have heard of the so-called protocol in New York 
City. It was an arrai^ement made at the end of a long strike be- 
tween the shirt-waist manufacturers, or doak manufacturers, and 
their employees providing for arbitration between the employers 
and shirt makers, and as a p^rt of the arrangement there is a board 
of appeals. Under that protocol for two years or more industrial 
peace has been maintained in a trade that before was constantly in 
trouble ; and not onlj industrial peace has been maintained, but the 
conditions of pay for these women workers and the conditions 
under which they labor have been greatly improved. Yet an 
independent manufacturer, who is not a party to the arrangement, 
has begun a suit under the Sherman antitrust law as it Stands to-day 
to test the legality of the protocol under that law. It seems to me 
that labor ought to be able to do just what stockholders are entitled 
to do in forming a corporation. They ought to be able to unite and 
combine for the purpose of collective bargaining as to everything^ 
affecting their wages, hours, and conditions of employment. 

The Chairman. I do not want to interrupt, Mr. Low, but I would 
like to have you tell us what is being done or sought to be done under 
that protocol. 

Mr. Low. I have not read the document for a very long time, Mr. 
Chairman, a^id I am not sure that I can speak with entire accuracy. 
But it is an agreement between a great body of cloak manufacturers 
and shirt-waist manufacturers with the unions of workers, by which 
they agree, under certain regulations set out in the protocol, to em- 
ploy not members of the union only but to give them the first chance. 
Then the organizations representing the laborers agree with the 
manufacturers who are parties to the protocol to establish boards of 
arbitration to pass on all disputes. The protocol further provides 
that if this primary board of mediation and arbitration fails to settle 
the dispute there shall be an appeal to a small board of which Mr. 
Brandeis, as I recollect, is one of the members. Under that protocol, 
as I say, not only have wages been increased for a large body of 
women who were very poorly paid, but the conditions of work and 
labor have been immensely improved. It would be, in my judgment, 
and, I think, in the judgment of almost everybody in New York City 
who knows anything abSut it, a most profound misfortune if that sort 
of an agreement were to be declared unlawful. As I said, it is being 
questioned by an independent manufacturer who is not a party to the 
protocol, under the Sherman law as it stands, without any regard to 
these definitions; but, if these definitions are adopted, I feel abso- 
lutely certain that that effort at collective bargaining, and all others, 
would fall under the condemnation of the law. It seems to me that 
this country can not afford to permit capital to combine and then 
say to labor, " You can not combine in order, with your united 
strength, to negotiate with capital as to \that wage^ shall be paid, 
as to the hours of labor, and the conditions under which work shall 
be done." Yet all of those things do limit competition among them- 
selves ; they do affect wages ; they do affect the cost of things ; and 
I think that this definition would make unlawful every movement 
of that kind. 



Digitized by 



Google 



314 TRUST LBGISULTION. 

Now, if I may, I would like to take up the farm side of the propo- 
sition, and in order that you may perfectly understand 

The Chairman (interposing). Mr. Low, before you go into that, 
I would like to call your attention to the bill which was introduced 
in the House by Mr. Bartlett on April 7, 1913. It is H. R. 1873 and 
is entitled, "A bill to make lawful certain agreements between em- 
ployees and laborers, and persons engaged in agriculture or horti- 
culture, and to limit the issuing of injunctions in certain cases, and 
for other purposes." I would like to have your views in respect to 
that measure. 

Mr. Low. Mr. Chairman, I have never seen this bill, and it would 
be very diflScult for me to discuss it offhand. If you please, I will 
take it home with me and write you my impressions of the bill ; or, 
with your permission, I will continue the presentation of my views 
from the farmers' standpoint ; and if vou will allow my friend, Mr. 
Clark, to be heard after I have finished I will look over this bill, and, 
• perhaps, later on I can give you my views on the bill. Will that be 
agreable to you? 

The Chairman. Yes; I suppose that will be satisfactory to the 
committee. 

Mr. Low. For the last seven years or more I have been carrying on 
a farm at *Bedf ord Hills, in New York, because I wanted to come in 
contact with the agricultural and farming problems of the country. 
I have succeeded in making that farm more than self-sustaining. 
I do not say that it pays the interest on all the investments in my 
home or even in the farm buildings, but it more than pays its ex- 
penses ; it pays a part of my taxes and other expenses up there. In 
doing that I very soon became aware of what, I think, is the funda- 
mental problem of the farmer. I am speaking now of the small 
farmer ; it does not affect me at all or other men with capital. But the 
fundamental problem of the farmer, certainly in the eastern part of 
jthe country, and, I suspect, more or less all over the Union, is this: 
That he buys at retail and sells at wholesale. He has to pay retail 
prices for everything he gets and then has to take wholesale prices 
for what he sells. I submit to the committee that there is not another 
business in the country that can do that. Imagine what would 
happen to any manufacturer, or anv railroad, if they had to pay re- 
tail prices for coal and everything that they purchased, and then had 
to sell their product at the wholesale price of the day. That is the 
problem with which the farmer is confronted. That was the problem 
that confronted Denmark and all the European countries. In 
Europe, where the pressure has been greater, they Have solved it 
through cooperation. They form cooperative societies which have 
two objects. In the first place, they want to buy together so as to get 
things at wholesale rates instead of at retail rates ; then they want to 
sell together, s© that they can get the benefit of businesslike care in 
the handling of their products. 

Mr. Carlin. How has that affected the consumer? 

Mr. Low. The consumer does the same thing; he combines to buy 
direct and at wholesale. As I was going to say to you, however, 
these cooperative associations on the part of consumers would be 
absolutely forbidden under this proposed law. The details of co- 
operation are a little different in almost every country. England is 
especially notable for these cooperative associations of consumers. 
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They were founded in Rochdale 50 or 60 years ago, and they there have 
becoxne enormous. They have cooperative associations for pur- 
chasing in common in every little place. Those societies are or- 
ganized through a general society, and that general society does its 
own manufacturing; it has grown to be so large that it maintains its 
own steamship line ; and I think I am correct in saying that its an- 
nual turnover is hundreds of millions of pounds. Now, what I 
want to point out is that those people do not combine, either the con- 
sumers or the farmers — for the purpose of monopoly. Not a single 
cooperative association aims at monopoly ; it aims at something very 
diflferent. AVhat it wants to do is to enable the small farmer to buy 
iiis plow, to buy his fertilizer, and buy his seed at prices that a man 
with capital has to pay and at no higher prices. The members agree 
to give all of their business to the cooperative association, otherwise 
that association does not know on what scale it can operate nor what 
expense it can carry. As I see it, under this section 4, that would be 
absolutely impossible. 

Then these cooperative associations perform another function for 
the farmers. You remember the late Seaman A. Knapp, of the 
Agricultural Department, who did so much to spread the knowl- 
edge of better farming, especially throughout the South. 

The Chairman. You mean the father of the farm demonstration 
work ? 

Mr. Low. Yes; the father of that movement. He used to say that 
farming is " one part science, three parts art, and four parts 
business." Now, there are very few men who can combine those 
different parts effectively. It is not so hard for a farmer to have 
the science he must have, nor to get the art that he must have; but 
to add to these the business qualifications that lead to success is an 
immensely difficult thing, and that is one very great reason why 
farmers get such small incomes. But the cooperative association 
carries on the business side of his affairs for the farmer. You take 
the cooperative associations for eggs in Denmark, for instance. The 
farmers give all of their eggs to this association, and the first thing 
the association does is to create a standard. They say to the farmer, 
" We will not take any old eggs you have ; we want eggs that will 
candle free from defects." After a week or two the farmer under- 
stands that, and only good eggs are sent to that association. 

Then the scale upon which they operate is so great that they can 
employ the most skilled expert in the disposition of eggs that Den- 
mark can command. They grade their eggs; they keep in contact 
with wholesale markets everywhere; and they sell on a great scale. 
The result has been that Denmark has risen, within 50 years, from 
a country that was on the brink of despair into the most prosperous 
country of farmers to be found on the face of the globe. They have 
actually captured the London market for many things ; and now Ire- 
land by the same process is doing the same thing. I assure you, 
gentlemen, that if you want the greatest possible agricultural produc- 
tion l<ej)t up in this country, you have got to make it possible for 
our farmers to learn how to do that thing and to permit them to 
do it with the utmost possible freedom. The State of New York 
only last year passed a law especially authorizing cooperative asso- 
ciations; but this paragraph would make it absolutely impossible; 
that law would be a dead letter on the statute books. I do not 
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think you at all realize the injury that would be done to the country 
if these definitions make such things impossible. I am only illus- 
trating how far these definitions ^o in regard to the lines I know 
something about; but I imagine, if you come in contact with m^i 
who know about other lines, you will be apt to find that they are of 
the same opinion, and that it is a great aeal safer to stand on the 
Shennan law alone with its general phraseology. Take, in addi- 
tion, if you like, the general phraseology from the interstate com- 
merce act which I quoted, which does not aim at combinations 
per se, but at unfair practices, for that is the real target. I be- 
lieve in that way you will accomplish very much better results. 

Now, in order that what I have said to you may not be misunder- 
stood, I want to say further that besides carrying on my own farm 
I have organized among my neighbors a cooperative association. 
We call it the Bedford Farmers' Cooperative Association. I am 
president of it. Five of us began by putting in $400. We now have 
146 members, with a capital of $25,000. i should suppose that no 
fewer than 100 men have less than $100 worth of stock. You can 
see we are not monopolizing anything. On the other hand, we have 
created a competition which did not exist. Now, this bill would 
not affect that association at all, and for this reason: The region 
where I am is a suburban region, and many of the farms are owned 
by people, like myself, who live a part of the year in the city ; and 
we do. not want to make it impossible for the tradespeople to main- 
tain their stores and to carry on merchandising as they used to do. 
Therefore we do not ask, and have never asked, our members to give 
all of their business to this cooperative association, and they do not 
do so. All we are anxious to do is to have a steadying effect upon 
prices there, such as the Erie Canal for so many years had in New 
York State. 

Mr. Carlin. The illustrations you have given relate almost en- 
tirely to cooperative associations that are intrastate in their opera- 
tions, and this paragraph would only affect, if at all, such as would 
engage in interstate commerce. 

Sir. Low. I beg your pardon, biut I can not imagine a cooperative 
association that would not have to buy fertilizers outside of the State, 
or that would not have to buy seeds outside of the State, or that 
would not have to buy agricultural implements outside of the State. 
There is not erne of them that could buy all of those things within 
the State. 

Mr. Carlin. But this paragraph would not prevent them from 
buying : it is the selling that would be affected. 

Mr. Low. But this says: 

Undertake to prevent a free and unrestricted competition among themselves. 

Mr. McCoy. Is there not an association on the Eastern Shore of 
Maryland which has for its purpose the selling of goods in all the 
markets of the East? 

Mr. Low. I think very likely there is such an association. 

Mr. McCJoY. I remember seeing in a magazine a description of the 
operations of that farmers' organization, that if the prices are too 
low in New York, due to an oversupply of any commodity, the cen- 
tral iM^anization is so geared as to find out that fact and it does not 
ship to New York but ships to Chicago. 
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Mr. Low. That is it precisely. 

Mr. Thomas. In Kentucky we have a cooperative law in reference 
to tobacco, by which the farmers %re permitted to pool their tobacco 
and sell to an agent. They sell thit tcJ^aceo all over the world, and 
since the passage of that law the price of tobacco is nearly as high 
again as it was; the farmers get nearly as much again for their 
tobacco as they did. 

Mr. Low. I do not think that could be continued to be done under 
these definitions. 

Mr. Thomas. I do not either. 

Mr. Low. That is my point. I think that these definitions have 
such a wide reach that mis committee D^^t spend a year before 
they learned the effect they would have. Tney might have an effect 
that you would never think of. 

Mr. Nelson. You have dealt largely with labor and farmers' or- 
ganizations in the cases you have mentioned. Have you mentioned 
any organization of capital that would be injured? 

Mr. Low. I spoke of the railroads and the embarrassment that 
would be likely to be placed in their path, which I think they will 
develop themselves. 

Mr. Nelson. Have you anything in mind outside of the railroads? 

Mr. Low. No. I omy speak of the things I happen to be familiar 
with. I have not been in business for a great many years, either as 
a director or engaged in it, so that I am not able to follow the matter 
further. But I hope I have succeeded in showing you the immense 
importance of these definitions, and the further fact that they will 
have an effect that nobody has thought of in framing that language. 
I think the unrecognized and unrecognizable effects are so serious 
that that language ought not to be kept in the bill. 

Mr. Morgan. Mr. Low, I would like to call your attention to bill 
H. R. 1890. In that volume of bills and resolutions relating to trusts 
you will find it on page 85. That is a bill which was introduced by 
myself, and I think ttiat sections 4 and 5, on pages 86 and 87, are 
largely along the line suggested in the beginning of your statement, 
relative to the provision m the interstate-commerce act for making a 
general definition of practices that are unreasonable or unjust. I 
will read the sections to you and wish you would glaiiceovei* thfem as 
I read: 

Sec. 4. That every practice, method, means, system, poUcy, device, scheme, 
or contrivance used by any corporation subject to the provisions of this act 
In conducting its business, or in the management, control, regulation, promo- 
tion, or Extension thereof shall be just, fair, and reasonable and net contrary 
to public policy or dangerous to the public welfare, and every corporation sub- 
ject to the provisions of this act in the conduct of its business is hereby pro- 
hibited from engaging in any practice or from using any means, method, or 
system, or from pursuing any policy or from resorting to any device, scheme, 
or contrivance whatsoever that is unjust, unfair, or unreasonable, or that is 
contrary to public policy or dangerous to the public welfSare, and every act or 
thing in this section prohibited is hereby declared to be unlawful. 

Sec. 5. That every corporation subject to the provisions of this act shall deal 
Justly and fairly with competitors and the public, and it shall be unlawful for 
any such corporation to grant to any person or persons any special privilege 
or advantage which rfiall be unjust and unfair to others, or unjustly and 
unreasonably discriminatory against others, or to enter into any special con- 
tract, agreement, or arrangement with any, person or persons which shall be 
unjustly and unreasonably discrlminatory^against others, or which shall srive 
to such person or persons an unfair and unjust advantage over others, or 
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that sliall give to the people of any locality or section of the country any unfair, 
unjust, or unreasonable advantage ovch* the people of any other locality or 
section of the country, or that shall be contrary to public policy or dangerous 
to the public welfare, and any and all the acts or things in this section declared 
to be unlawful are hereby prohibited. 

Mr. Low. I have done so, and as far as I can judge from a rapid 
reading of those sections they are on the same line as the provision 
I read in the beginning of my remarks, and I think much to be pre- 
ferred over section 4, which I have been discussing. The only obser- 
vation I have to make is that I do not think that tney go one particle 
beyond this phrase in the interstate commerce law, and the inter- 
state commerce language has been defined in the courts; and, there- 
fore, if you adopt this language you will know pretty well what 
vou are doing. If you adopt the language of the bill which I have 
been discussing I do not think you will ^ow at all what you are 
doing. I think vou will simply start a great deal of litigation to find 
out what your definitions mean. 

Mr. Morgan. Your idea is that you would adopt language similar 
to the language contained in the interstate commerce act, which 
attempts to define practices which are unduly discriminatory, and 
then leave it to the commission or the Department of Justice to 
administer it? 

Mr. Low. That is my idea ; yes. I think that system would work 
perfectly, and then you could deal directly with the cutting out of 
unfair business j)ractices. 

Mr. Carew. You think the Sherman law is pretty nearly sufficient 
as it is? 

Mr. Low. I think 

Mr. Carew (interposing). Do you think the recent construction 
IS correct? 

Mr. Low. You mean as to the light of reason? 

Mr. Carew. Yes. 

Mr. Low. I do. There is no theory so perfect that in its appli- 
cation to human affairs it does not have to be modified ; and it seems 
to me it would be impossible on a subject like this to pass any law 
which the courts must not administer in the light of reason. Other- 
wise we would be living in a world which, perhaps, Mr. Dooley cor- 
rectly described when he said he hoped the time would come that it 
would be "possible to distinguish between an American business 
man and a burglar otherwise than by thumb prints." I think every- 
thing human must be administered in the light of reason, and I 
think that applies to laws as well as to every other human contract. 

Mr. Morgan. What is joqr view as to whether or not some govern- 
mental board or authority should be permitted to approve certain 
trade agreements before they are entered into or become valid? 
What do you think about the importance of that to the business 
interests of the country? 

Mr. Ix)w. I think it is very important; and in speaking yesterday 
on the interstate-trade commission bill I pointed out, in connection 
with natural products, like coal and timber, that that is not only 
desirable, but that it is of the utmost consequence. In two addresses 
made at the last annual meeting of the National Civic Federation 
it was pointed out tliat in the coal mines only 40 per cent of the coal 
in the seam is taken out under existing conaitions, because the oper- 
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a tors are unable to agree as to the price of coal at the pit's mouth, 
and therefore the prices are much lower than they ought to be in 
order to permit a payment to the miners of a large enough sum to 
justify them in working on coal that is difficult to get out. Europe 
has been all through that. It was exactly the same in Belgium, 
France, and Germany. A few years ago a large portion of their 
coal was not being mined, and tor the same reason the protection 
of life and limb was very inadequate. They have since adopted a 
policy of permitting trade agreements under Government regulation, 
and the result is that they now get out all the coal in the mine and 
have fewer accidents to the miners. I think that is a thing we ought 
to do, and do as quickly as public opinion can be brought to sustain 
it. I think that in the matter of coal mining and in the matter of 
forestry we are pursuing a policy that makes low prices to-day at 
the expense of the people who are to come after us; they will tiave 
to pay much more than they ought to pay. 

Let me say one word about the forestry situation. When I was 
last in Germany I talked with an American lady who is the widow 
of a Prussian who had a large estate in Silesia, which she is now 
carrying on. She told me that in that part of Prussia the estates 
are very large— 30,000 or 40,000 acres — and she said that in an 
estate of 40,W)0 acres 4,000 acres would be given up to timber, to 
trees, and that the 4,000 acres would be divided into 100 plats of 40 
acres each. One plat of 40 acres, she said, would be cut down at the 
end of the hundredth year, one plat of 40 acres would be planted 
each year, and every five years the trees would be thinned out. She 
said, " I have planted my 40 acres this year, and I know as well as 
I know anything about the future that those trees will grow for 
100 years, and that at the end of the hundredth year they will be cut . 
down." In that way Prussia and other countries that have adopted 
those methods are continually replenishing their supply of timber. 
In Baden-Baden I asked about the Black Forest — ^how that was con- 
trolled and owned. I was told that part of it belonged to the State 
of Baden, another part to the city of Baden-Baden, and that an- 
other part was privately owned. They told me that the parts owned 
by the State, by the city, and by private owners were administered 
under laws laid down by the State, " because," they said, " if a private 
owner cuts down two or three trees in the middle of his holding that 
lets in the wind and immediately the wind does damage all through 
the forest." 

In other words, it is a recognition of the fact that the only way to 

fet proper forestry is through Government regulation. Of cour^i, 
appreciate the difficulty in our country growing out of our Federal 
system. I suppose Congress could only legislate in regard to the 
forests which are still held by the Nation ; but that does not forbid 
Congress from giving a good example. The habit of uniform State 
legislation is growing and can be developed, and if Congress will set 
a good example in these matters and will permit trade agreements, 
under Government regulation, a great deal can be done in the public 
interest. If you undertake to permit trade agreements, I do not 
see yet how you are going to stop short of fixing prices, and I 
shrink from that in its application to general business, but I do not 
fr?ee any objection when it relates to a natural product like coal, iron, 
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or wood. Coal and iron we can not reproduce; wood we can repro- 
duce, but onl^ very slowly ; and it seems to me we ought to put afi of 
those matters in a class hj themselves. I would very greatly Uke to see 
this trade commission, if one is created, authorized tp p^mit trade 
agreements relating to those subjects, and to rebate them, and to 
regulate prices, if you please, in connection with them. Beyond 
that I do not see my way to go at the moment. 

This forest question is a very vital one. Some years ago I re- 
member a public man sayins to me that he had been asl^ by a 
great body of owners, men who owned contiguous stretches of forest 
land, about the conduct of their business. They said, "We want 
to conduct our foreste in harmony with the most practical methods 
of modem forestry; none of us can do it alone; togetlwff we can do 
a great deal. Are we at liberty to enter into an agreement to do 
that together?" They said, " Under the Sherman law can we do it?" 
My friend said to them, " I can not tell you, and no other living man 
can tell you.'* This was years ago, before there had beea so many 
decisions. He said, " You must do it at your own risk; Iwit 10 years 
from now you may be put in jaU for making a mistake as to the 
meaning of the law." I think those questions are of very vital 
imj)ortance to the United States of to-morrow. What is reaUy 
taking place is that we are getting coal, iron, and wood cheaper to- 
day than we should, and to-morrow is going to pay more for it. 
And the great wastefulness of it is dreadnil. As I have said to you 
in two addresses made at our annual meeting the sta^^nent wa^i. 
made that 40 per cent of the coal in every mine in the country is 
not now mined, and it is permanently lost because it is not econcwnical 
to go back and get it 

The Chairman. We would be very glad if you would examine the 
Bartlett bill, to which I have called your attention, and let us hear 
from you on that. 

Mr. Low. I will. 

The Chairman. We have with us Prof. Clark, of Columbia Uni- 
versity. 

STATEMENT OP JOHN BATES CLABE, FBOFESSOB OF ECONOMICS, 
COIXTMBU TTNIVEBSITY. 

Prof. Clark. Mr. Chairman and gentlem^it of the committee, 
what I have to say will be said briefly and will have to do altogethBr 
with the economic side erf the problem. I am not competent to dis- 
cus© it on the legal side ; I must defer to lawyers in that region. All 
that economics ought to be able to do is ta point out what ends it 
is necessary to attain, and then hand over to lawyers and lawmakers 
the method of attaining them. 

It was a very great delight to discover in the series of hills which 
have recently been presented a purpose wMch, to the best of my 
bdief, is in absolute harmony with the requirements of economics, 
with present conditions and economic tendencies; and the question 
which arose in my miud had to do with the method of attaining 
the ends. The proWem in all such legislation is, on the one hand, 
whether more is attempted than can possibly be attained or, perhaps, 
more than ought to"*be attained ; or whether, on the other hand, 
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the effort not to ask too much and fail results in asking too little and 
failing on the other side. 

Now, I take it that the object of intelligent men is to deal with 
monopolies in the making and not to wait until they are fully made 
and try to unmake them. That may be necessary if they have 
already been made on a large scale; but it is a very unsatisfactory 
and diflScult process, with uncertain results ; and it will not be neces- 
sary in the future if we deal with monopolies in the process of devel- 
opment. I take it that the object of breaking up trusts into frag- 
ments — if it succeeds and if it leaves effective competition behind it — 
is to do something that will never have to be done again, since it will 
have been done once for all. The later work will be one of pre- 
vention. 

Now, there are two ways, as I can see, by which this problem of 
dealing with the trusts in the making may be approached, and both 
are legitimate ; but one is enormously more important than the other. 

The more important one consists in identifying monopolistic acts 
and putting an end to them; the other is dealing with combination 
as such without special reference to the means by which it is brought 
about. In attacking the process of creating a monopoly you may 
possibly still have monopoly introduced — that is, you may not in- 
clude within the prohibitions of the law all the means of repressing 
competition that there are and you may have a trust or monopoly as 
a consequence. It is necessary, therefore, to deal with a combina- 
tion that has gone to the length of a monopoly without reference to 
the question how it was created. Nevertheless that will be a rela- 
tively simple problem if identifying and preventing monopoly in 
the making proves successful. 

Now, history has something to say as to attacking combinations as 
such. Certain old English laws have fallen ipto forgetfulness and 
are difficult to identify at present; nevertheless at the time when 
manufacturing business was conducted in guilds and in very small 
shops with a master workman, a journeyman, an apprentice or two 
and now and then two or three hired workmen there were laws which 
forbade jjartnerships. Under those conditions the law did forbid all 
combinations of the master workmen on the ground that it extin- 
guished competition between those who formed the partnerships 
and without reference to the question whether any essential harm 
was done by it. It was d,iscovered at once that if the partnerships 
competed vigorously with other partnerships no essential harm was 
done, and that the public was adequately protected. It was dis- 
covered in due time that in many instances the competition which 
took place between the larger units was more vigorous and afforded 
a better type of protection for the public than did the competition 
which existed between the master workmen. The real distinction, 
therefore, which the law needed to draw was between that amount 
of partnership building which would sacrifice the interests of the 
puWic by creating a monopoly — ^by extinguishing competition out- 
side of the partnership — and that which did not do it at all but left 
competition in full vigor. And the laws became a dead letter. They 
have stood on the statute books for centuries without halving any 
effect or having any attention paid to them. 

There are some very familiar and well-known ways in which trusts 
can grow to th6 proportions of a monopoly ; and, without attempting 
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to recite them at all, I will say that there are two which are so 
familiar that they stand quite in the foreground in the public mind. 
One is local competition — cutthroat competition in a limited terri- 
tory, where a rival is working, accompanied by a sustaining of prices 
elsewhere; and the other is what used to be known as the factor's 
agreement; that is, an agreement not to sell a product to anybody 
who will buy a similar product from anyone else. Now, the working 
of that may, perhaps, oe illustrated by a hypothetical case, which 
resembles real cases so extremely well that it is worth while to in- 
troduce it. Suppose there is a manufacturing concern operating 
in about three States; there is a trust producing a similar product 
operating all over the country and in foreign countries. In addi- 
tion to having a larger area of operation it has a larger variety of 
products. The small competitor has only one kind of product and 
the trust has 20 kinds of products. It could almost afford, if neces- 
sary, to give away the one kind on a large scale, if it were neces- 
sary to carry out its purpose and acquire a complete monopoly. 
Now, under those conditions, the trust has two possible ways of 
easily crushing the local competitor. One is to enter his territory 
with cutthroat competition and make it impossible for him to sell 
his product at a rate that will pay the cost; the other is to refuse to 
sell any of the trust-made proaucts to the rival's customers and so 
bring about a boycott of the independent producer by the merchants 
who have been handling his products. 

Let us suppose it does the latter. Suppose it sends its agents to 
the customers of the independent producer and gives them notice 
that if they buy any more from the local producer they can not have 
any of the trust-made products, which they need to have in order to 
conduct a successful mercantile business. That plan will produce a 
more immediate effect on the local producer and will be done with 
even less cost to the combination than the former method of cut- 
throat competition. It is cheaper and quicker in some cases. In 
some cases it is not as sure as the other, and the other has to be re- 
sorted to. Now, I should not have a particle of objection, from a 
theoretical and economic point of view, to the making of independent 
definitions of those things and forbidding them, provided I was 
satisfied it would not be necessary to bring suits in order to secure 
an interpretation of the language of the new statute. The language 
of the interstate-commerce law might suffice, though that, I suppose, 
would be introducing it in a new sphere of operation. Nevertheless 
it has been construed and, perhaps, would be all that is necessary. 
If it were not all that is necessary it would be proper to introduce 
other terms, provided they were clear and were not terms that are so 
totally new as to require suits at law for giving them fixity of 
meaning. 

The problem I would like to raise is whether, under the Sherman 
law as it stands and the construction that is now put upon it by the 
courts, that local competitor, in the hypothetical case I mentioned, 
could bring the trust to terms, or whether he would find it cheaper 
and better to leave the field. The latter has been the history of a 

treat many similar cases. They have not been able to resist. Some 
ave struggled on, lost a great deal in the struggle and then yielded ; 
some have yielded at once and saved that loss by accepting industrial 
extinction. Where the conditions are as perfect as they would be 
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in the hypothetical case I have supposed the question is presented 
whether the interstate commerce law and the Sherman law — if 
the language of the interstate commerce law were made to apjply to 
the case — would be sufficient to enable that man easily to bring an 
action that would at once restrain the trust from doing what it was 
doing, and so give him adequate protection and enable him to ffo 
on in safety in nis business. If it would, that is all that is needed; 
and it is a lawyer's question whether it would or not. I am not 

going into that legal problem, but I do know this : Unless something in 
de law will accomplish exactly that result and enable a person who 
is confronted with such a condition as the one described to get redress 
quickly and cheaply, and not be forced to wait for a complete 
monopoly to grow up before taking action, we shall have very 
troublous times. 

Mr. Carlin. I want to call your attention to page 6^ and ask you 
to look at section 13, which appears on that page, with a view to 
having you read it and tell the committee your opmion of it. 

Prof. Clarbu That section, which I had read before, struck me 
as meeting the case which I raised. 

Mr. Carlin. Now, I wish you would turn back to section 10. I 
think you will find that we have covered there another idea which 
you have advanced. 

Prof. Clark. I may say that I think my honored predecessor, 
the chairman of the committee of the National Civic Federation, will 
agree with me that that particular definition was the one we held 
longest and attached most value to in our own bill, but that we took 
it out in deference to the view held bjr a majority of the committee 
that it would not be needed in connection with the phraseology that 
we afterwards used. 

Mr. Carlin. That section expresses your idea? 

Prof. Clark. Yes, sir; absolutely on that point. 

Mr. Carew. You approve of that? 

Prof. Clark. I certainly do. 

Mr. Morgan. Mr. Low, who preceded you, said that you would 
have something to say with reference to excepting farmers and 
agricultural associations from the operation of the law. 

Prof. Clark. Personally, I entirely agree with Mr. Low in that 
particular. I think that something must make it perfectly clear 
that the combination which we forbid is not a combination of that 
kind. A law would not be very likely to affect the farmers if the 
operation of it were such as to take effect only where a monopoly, 
either national or local, were in the process of building up. How- 
ever, it is entirely possible to do the thing which I understand is 
pending, namely, introduce a bill to except them in terms. 

Mr. Morgan. Would you apply that to labor organizations as 
well? 

Prof. Clark. In so far as the labor unions, of which Mr. Low 
spoke are concerned, I certainly would. I do not happen to believe 
in the secondary boycott any more than Mr. Low does. I was going 
to say that, with regard to mere combination, the law has historically 
worked from the side of opposition to union itself rather than from 
that of opposition to uniair practices leading to sinister kind of 
union, and has encountered very grave difficulties for that reason. 
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Mr. Cabew. Do you not think there is great danger that the defi- 
nition in section 10. at the bottom of page 4, might be misapplied? 
Do you not think tnat a great many men indulge in those practices 
who by no means approach a monopoly in any degree? 

Prof. CiiABK. I am not able to say how many such persons do not 
have some sort of monopoly in view, local or general. 

Mr. Cabew. If my butcher says to me, " I will give you cheaper 
meat if you buv all your meat from me," would not that fall within 
that definition? 

Prof. Clark. I should say it would, but I should also think 

Mr. Carbw (interposing). Do you think that such conduct on 
the part of my butcher is to be condemned? 

Prof. Clark. I was about to say, in another connection, something 
which applies to this. We have got to apply a distinction, which is 
akin to the distinction made by the courts under the rule of reason. 

Mr. Cabew. Then you think the Sherman law, as now construed 
by the courts, is sufficient in that regard ? 

Pral Clark. To that broad question I should not be willing to 
answer " Yes." I think that such an addition to the efficiency of the 
Sherman law as is contemplated by the major portion of these bills is 
eminently desirable. 

Mr. Cabew. Is not the necessity for these definitions to a large ex- 
tent done away with by the new construction of the Sherman law — 
that it condemns only things which are unreasonable and imdue? 

Prof. Clark. I would not care to say " Yes " to the question if 
put even as broadly as this ; but I think 

Mr. McCoy (interposing). Are you familiar with the contention 
of Mr. Reed, which appeared in the current number of the Atlantic 
Monthly, which is, as I understand, to the effect that it is only be- 
cause of corporate powers as now granted by the various States that 
monopoly is possible, and in that connection I would call attention 
to Senator Williams's bill, which is on page 459 of this volume; a 
bill which, I understand, Mr. Reed drew and which Senator Williams 
approves? 

ADDITIONAL STATEHENT OF HR. SETH LOW. 

Mr. Low. Mr. Chairman, may I interrupt one moment? I want 
to catch the 12.30 train if I can, and my friend, Mr. Clark, is able to 
stay as long as you want him. May I ask to be permitted to 
speak about this bill you referred to me, interrupting Mr. Clark for a 
moment ? 

The Chaibman. Yes. 

Mr. Low. I have looked over this bill of Mr. Bartlett's very hur- 
riedljr, Mr. Chairman, and I am perfectly in sympathy with the first 
six Imes: "That it shall not be unlawful for persons employed or 
seeking employment to enter into any arrangement, agreements, or 
combinations with the view of lessening the hours of labor or of 
increasing the wages or of bettering their condition." I think that 
ought to be the law of the land. This question in regard to horti- 
cultural and agricultural combinations, it seems to me, could better 
be expressed in another way; that is, in recognizing the propriety 
of cooperative associations for farmers, because I do not think we 
want to establish classes in the country, where some Americans have 



Digitized by 



Google 



TKTJST LEGISLATION. 32€ 

rights that all Americans have not. I think you would accomplish 
what is intended, by saying in the law that nothing shall prevent 
the formation of cooperative associations on the part of farmers for 
the purpose of buying more cheaply and of selling their products to 
better advantage. 

In regard to the use of injunctions in labor disputes, I am not a 
lawyer, and I hesitate tq say anything more than this : That I think 
the writ of injunction in the pa^ has sometimes been abused in labor 
strikes. I think it has been given a wide reach that goes far beyond 
what is proper in many cases. 

Mr. Bartlett. With reference to the criticism of the first section, 
I will say that that exact language was taken from an amendment 
offered by Senator George, and also by Senators Sherman and Aid- 
rich, in 1890, to the very act known as the Sherman Act, and if the 
language is faulty it is because I have followed the example of those 
distinguished lawyers and Members of the Senate. 

Mr. Low. Of course, the committee will appreciate that I have 
never seen this bill before, and am not capable of criticizing it as a 
lawyer. 

Mr. Bartlett. I hope you will criticize it. 

Mr. Low. But in regard to injunctions, I think that many injunc- 
tions have been issued in cases of strikes which went much too far, and 
that in some way the abuse of the injunction should be restrained. 
Whether the use of the injunction should be forbidden, is a question 
for lawyers, and I am not able to answer. 

I would like to point out that in the first section of this bill 
you say: 

That it shall not be unlawful for persons employed, or seeking employment, 
to enter into any arrangements, agreements, or combinations with the view of 
lessening the hours of labor, or of increasing their wages, or of bettering their 
condifion. 

Do you not want to make it lawful for employers to enter into 
such arrangements with employees? Under the strict meaning of 
the definitions that I was discussing earlier, laborers might have the 
right to make such agreements, but employers might find themselves 
deprived of that right. 

Mr. Carlin. I think that is a valid criticism. 

Mr. Low. So I think you must make it apply to both sides. 

Mr. McCoy. Mr. Gompers appeared before the committee in sup- 
port of this bill some time ago, and said that if this bill should be- 
come a law it would legalize the secondary boycott, or what a recent 
book, I believe, now describes as the "tertiary boycott." I do not 
know how far we are going to get in that enumeration. 

Mr. Low. Mr. Gompers, of coui\se. is vastly better informed on all 
those questions than I am; but on the question of boycotting we 
frankly disagree. He thinks it ought to be the right of labor unions 
to boycott, but it does not seem to me they should have that right 
imless everybody else has it — I mean, to interfere with commerce by 
way of restraint of trade. If everybody else has the right to inter- 
fere with commerce by way of restraint of trade, then I think labor 
unions should have tlie same right; but I do not think they should 
have it if no one else can haVe it. 

Mr. McCoy. Of course, a strike is a boycott of the primary kind. 
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Mr. Low. AVell, hardly. A strike is not a boycott. I think the 
right of striking is recognized everywhere. It is a personal right, 
and I am personally in sympathy with the phraseology of this act 
from lines 15 to 21, where it says: 

In construing this act the right to enter into the relation of employer and 
employee, to change that relation, and to assume and create a new relation of 
employer and employee, and to perform and carry on business in such relation 
with any pers^on in any place or do work and labor as an employee shall be 
held and construed to be a personal and not a property right. 

I think is ought to be a personal right; I do not think it is a 
property right at all. 

I would say about section 2 what I have said about section 1. 
I am in doubt whether that language in regard to horticulture or 
agriculture would t^nd to make a favored class of producers or not- 
I do not believe that the former ought to have rights that other 
Americans have not; but I do think they are entitled to form co- 
operative societies and to agree to give to them all their business 
for the purpose of purchasing more cheaply together and for the 
purpose of selling what they produce to better advantage. I am 
not a lawyer, and with all respect to the lawyers who have suggested 
this language, I think it would be better to change that phraseology 
so as to permit in terms the formation of such cooperative associa- 
tions of producers and of consumers, because I think they have and 
ought to have the right to combine in order to buy more cheaply, 
to buy at wholesale and distribute economically what they produce. 
I think you will recognize the propriety of cooperative associations 
of consumers as well as of producers; because they certainly have 
the right or ought to have the right to buy together for the purpose 
of getting things more cheaply, just as producers should have the 
right to combine together for the purpose of getting better prices 
for their products. It is venr vital, of course, as far as the farmers 
are concerned and in its effect upon agriculture. You take these 
gentlemen in Kentucky who raise tobacco; they can not afford to 
raise tobacco unless they can get an adequate price ; and it is the same 
way with every other producer. You must encourage generous pro- 
duction by enabling the producer to get all that his gocSs are worth. 
I come right back to what I said at the beginning, that the trouble 
with the farmer is that he has to buy at retail and sell at whole- 
sale. That is not reasonable ; and cooperative societies are formed to 
change that, so that under cooperation the small farmer can get his 
plow as cheaply as the man who has a bigger business. That must 
pe encouraged. When cooperation is thoroughly well developed, a 
man who produces a small amount of tobacco can get as good a price 
as the man who raises a great deal of tobacco. 

Mr. Nelson. Would not that tend to eliminate the middleman? 

Mr. Low. It never has. It is a curious thing that wherever co- 
operation flourishes the middleman flourishes also. I do not think 
there should be any discrimination on either side, but would say 
that you should recognize cooperative associations for the purpose 
of buying to greater advantage and for the purpose of selling to 
greater advantage. 

Mr. McCoy. And leave the abuse of it to the general phraseology 
of the bill? 
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Mr. Low. Yes ; that would be my suggestion, and I think in that 
way you would avoid a sort of criticism which I have seen aimed 
at this bill — that it is class legislation. It is not class legislation if 

?rou word it right. I do not think anybody can say it is class legis- 
ation to say that laboring men can have the same right to combine 
for collective bargaining as stockholders have. That is good sense; 
it is not class legislation. Neither is it class legislation to say that 
farmers and consumers can combine for the sake of buying more 
cheaply or selling to greater advantage. That is not class legisla- 
tion; everybody ought to have that right. But when you phrase it 
as this bill does, especially as to agriculture, it looks as though you 
were giving rights to the farmer that other Americans do not have, 
and that I am sure this committee does not want to do. As I said 
before, I think you can leave the abuse to this general phraseology. 
If those associations when formed become offenders against the 
Sherman law, then they can be brought to book under the Sherman 
law. 

The Chairman. If you give them express authority to buy any- 
thing, you think this general provision of law will make that right ? 

Mr. Low. I think it would. I never heard of a cooperative asso- 
ciation in any part of the world that entered into the business field 
in a way to brmg it under the condemnation of the Sherman law. 

Mr. Carew. You say it is not class legislation because everybody 
has the right to do it? 

Mr. Low. They have the right to do it now. 

Mr. Carew. Do you say that under the present law they Iiave that 
right? 

Mr. Low. I think so, yes ; absolutely. There are cooperative asso- 
ciations of consumers all over the country. There are a gi*eat many 
of them in the neighborhood of New York City. I have known of 
them to be carried on among dwellers in large apartment houses. 
Instead of dealing with a dozen different grocerymen and a dozen 
different milkmen and having a dozen different grocery wagons and 
a dozen different milk wagons coming up to that apartment house at 
various hours, they appoint a purchaser for themselves, and all of 
them will buy from the same place, so there is very often a difference 
in price in their favor. But under this definition you would make it 
a breach of the law for them to do that. 

Mr. Peterson. Will not a combination of farmers be rather a local 
affair? 

Mr. Low. I think a combination like that must be mainly, if not 
altogether, a local thing. They would hardly do anything else. 

Mr. Peterson. It is State-wide in Mr. Thomas's case. 

Mr. Thomas. How is that? 

Mr. Peterson. This combination of farmers, of tobacco growers, in 
your State is a State affair; it is not a local affair? 

Mr. Thomas. It is under a pooling act of the Kentucky Legislature. 
They bring their tobacco to a warehouse, it is sold to an agent, and it 
goes all over the world. 

Mr. Peterson. Has that ever been declared unreasonable ? 

Mr. Thomas. It has never been decided in the United States courts. 
It has been declared all right in the State courts of Kentucky. 

Mr. Carew. That only deals with sections in the State of Kentucky 
and with particular kinds of tobacco? 
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Mr. Thomas. It deals with all sorts of tobacco. We raise all sorts 
of tobacco — dark tobacco, light tobacco, and also burley tobacco. 

Mr. Low. I am very much obliged to you, Mr. Chairman and gen- 
tlemen of the committee, for having heard me this morning. 

The Chairman. We are much obliged to you, Mr. Low, for having 
appeared before us. 

PBOF. JOHN BATES CLABE— Continuing. 

Mr. McCoy. Prof. Clark, coming back to what I was asking you 
about a while ago, are you familiar with the contention of Mr. Keed, 
of which I have spoken ? 

Prof. Clark. I am not familiar with all of it. I have read the 
parts to which you called my attention. It is a passage that, as I 
read it off-hand, makes the impression that it would be rather effec- 
tive ; but I do not know that my opinion is worth much as formed in 
that off-hand way. 

Mr. McCoy. That is about the economical situation, theoretically 1 

Prof. Clark. Yes; the proposed bill is evidently intended to se- 
cure the economic subject that is essential. 

Mr. McCoy. Have you ever thought at all about the proposition 
as to whether or not the existence of corporations with these un- 
limited powers is the thing which has led to monopoly in this country, 
and without which monopoly could not have existed? 

Prof. Clark. Off-hand, I should say it would be too much to assert 
that that was the sole ana only thing. It is enormous in the facility 
it gives for creating monopoly, and the disposition of the States to 
bid over each other for corporate fees, etc., and to offer larger and 
larger powers, has enormously increased the tendency to consolidate 
into monopolies companies formerly independent. 

Mr. McGiLLicuDDY. Professor, I was a good deal interested in 
your definition of a trust. Will you turn to page 313 of this list of 
bills and regulations relating to trusts (H. K. 12121) and read the 
definition of the restraint of trade given on that page, and tell us if 
you approve of it. You will notice that definition is that — 

"A restraint of trade" as used in tliis act, or the antitrust act of eighteen 
hundred and ninety, sliall be deemed to tnclude every restraint of trade as 
defined by common law, and every restriction of trade or of competition which 
tends in fact to the creation of a monopoly or to impair the freedom of trade 
between the States or with foreign nations. 

Prof. Clark. Off hand and merely as an economist, and not as a 
lawyer, I should say that lines 7 and 8 were exactly in line of the 
necessities of economic law. When it comes to the various possible 
constructions that may be put upon the " restraint of trade," I prefer 
to retire from the field. 

Mr. Nelson. On that very point, I would like to ask you this ques- 
tion : The Sherman law prohibits every restraint of trade. The Su- 
preme Court has read into that the words undue or unreasonable. 
When a judge interprets the law in order to discover whether some 
alleged violation is undue or unreasonable, what will he have to draw 
upon, his legal knowledge or his economic views? 

Prof. Clark. I should say that, with a background of legal knowl- 
edge which would be a very essential thing, he would here use his 
economic knowledge. 
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Mr. Nelson. One judge might have certain views about certain 
acts economical!)^, and another jud^e would have, perhaps, wholly 
different conceptions of the economic situation; might that not be 
true ? 

Prof. Clark. That, of course, is true and a person's a priori deduc- 
tions will color somewhat his opinions drawn from facts. Neverthe- 
less, it is a question of fact he would have to decide. 

Mr. Nelson (interposing). If every restraint is prohibited, the 
line is fixed and it is not a matter of discretion as to the economic 
situation ? 

Prof. Clark. I was about to suggest one thing which perhaps has 
an application there. If we look at the problem simply from the 
side of the combination and say that one combination shall be ad- 
judged reasonable, because it does reasonable things, while another 
combination is unreasonable it does not need, in theory, to be arbi- 
trary at all. 

There is many a line which it is perfectly possible to draw clearly 
in theory, but it will take a good deal of skill and judgment to draw 
such lines in practice. That I conceive to be the situation here. I 
do not think there is any haziness whatever in the scientific delimi- 
tation of the reasonable conduct, but I do see that conditions shade 
each other by such imperceptible degrees that any court would be 
liable to more or less of error in applying the principles. I do not 
see how it is possible absolutely to avoid this, and yet I do not think 
it will be possible to have a tolerable condition unless the law brings 
the action of corporations into line with what is described as the 
rule of reason. 

I suppose it is pretty well established that such specific acts are 
illegal when they help to create monopolies. What does this mean? 
Does it mean creating a nation-wide monopoly, or does it mean 
creating a monopoly somewhere, say in any place where competition 
formerly existed? If the prohibition of monopoly applies locally 
as well as nationally, that lact of itself is almost sufficient for our 
purposes, and the thing that does not create monopoly anywhere is 
reasonable, and a thing which does create monopoly anywhere is 
unreasonable. 

Mr. Morgan. What do you mean by a monopoly? For instance, 
take the United States Steel Corporation. Do you regard that as a 
monopoly ? What do you mean by a monopoly ? 

Prof. Clark. Personally I do not at present regard the United 
States Steel Corporation as a complete monopoly in the full sense of 
the law or in the full sense in which I could use the term in economics, 
because it is possible for a purchaser to get steel from an alternative 
source. 

If, however, I am mistaken in thinking that is really an inde- 
pendent source, and if some occult arrangement exists whereby the 
appearance of independence in the case of producers outside of the 
trust does not amount to anything, it is a monopoly. 

Mr. McCoy. In discussing this matter have you left out of con- 
sideration the fact that in the first section of the Sherman law it 
applies to restraints of trade, or do you consider the restraint sec- 
tion and the monopoly section as being practically one and the same 
thing? 
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Prof. Clark. That really raises a question in the history of law. 
I greatly doubt whether, if we were beginning now, de novo, to make 
laws the phrase " restraint of trade " would ever be used. No econ- 
omist would ever want it to describe what he objects to. You can 
express what the economists want much more certainly. 

Mr. McCoy. Is not the restraint-of-trade phrase a valuable thing 
to have, because it refers to one of those things which may not 
have created a monopoly but which has a tendency to create a monop- 
oly ? So, as though you might be given a different phrase, the word 
in itself shows wnether it has reached the monopolistic stage, and 
it is something that ought to be forbidden. 

Prof. Clark. As used in the law, I do not see how we can avoid 
taking account of its historic significance, and I think we are forced 
still to use it. If it describes what has a tendency to create a monop- 
oly, it is entirely available. 

Mr. McCoy. Then the United States Steel Corporation might be 
under the ban, whether or not it has reached the monopolistic stage? 

Prof. Clark. If it were on the way to the monopolistic stage, with 
a strong probability of reaching it, it would. 

Mr. McCoy. What difference does it make, so long as you can see 
that human beings are constituted so that whatever they have the 
power to do for their own benefit they are likely to do ? i ou do not 
need to go into the realm of probability any further than that. 

Prof. Clark. No; I should not. 

Mr. McCoy. If a restraint of trade has a tendency to lead to 
monopoly, and if it exists, it ou^ht to be made unlawful ? 

Prof. Clark. I shall very likely displav my ignorance of the 
history of the law, although I have so niUy acknowledged that 
alreaay that it will not do much harm if I go outside of my province 
and give an opinion where a jurist's opinion is worth much more. 

The restraint of trade which, as I think, is probably at the bottom 
of the old and almost prehistoric statutes against partnerships was 
a belief that they restrained competition between the persons who 
went into the combinations. Now, if competition outside of that 
limit is reduced materially, so that the public is injured, that is a 
thing requiring prohibition by law. If general competition in the 
production of an article is not reduced materially, and the public 
IS not injured, I should not say that the stopping of the competition 
between the partners did require prohibition by law. 

Mr. McCoy. Then you get somewhat into the position that Mr. 
Nelson talks about, do you not, and a whole lot of things would 
occur that 

Prof. Clark (interposing). Well, we are back 

Mr. McCoy (continuing). Which has to be determined on an 
economic basis, rather than a legal basis. 

Prof. Clark. Certainly you have got to depend on your knowledge 
of the economic situation. 

Mr. Carew. Would not that be a matter capable of proof; would 
not that be a matter of fact? 

Mr. McCoy. That is another point that I was coming to, in regard 
to these definitions. 

Mr. Carew. As I understand it, the Government is compelled to 
prove it is an economic injury? 
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Mr. McCoy. The Government's contention in the Standard Oil 
and other cases, has always been that every restraint of trade, re- 
gardless of whether or not it was economically injurious to indulge 
m it or not, was forbidden. 

Personally, that is my own view of the act. I do not think that 
the Supreme Court of the United States has said anything whatever, 
so far as any decision that is binding on anybody is concerned. 

Mr. Nelson. I would like to have one other point cleared up; if 
I may, Professor. 

Prof. Clark. I shall be very glad to give whatever information 
I have on it. 

Mr. Nelson. You spoke of reaching monopolies in the forming 
rather than after they were completed. 

Prof. Clark. Yes, sir. 

Mr. Nelson. Did you mean, by saying that, that you would also 
affect the dissolution of those already formed? 

Prof Clark. I assume that the law will continue to work to that 
end as at present. 

Mr. Nelson. You did not mean to say that we should attempt to 
prevent those that were forming and allow those that are formed 
to remain? 

Prof. Clark. No; that would be a large camel to swallow, after 
straining at a gnat. 

I have in mind to add only one thing, and that is, that, in apj)ly- 
ing the rule of reason, we are not without the possibility of testing 
the effect of a combination locally, as well as generally. 

It will not be at all impossible to find whether, in that hypothetical 
case in which I supposed a certain manufacturer operating in three 
States was unable to operate after a trust invaded that field, that 
the monopoly building was going on within that area, although we 
might have had a great many other States in which the extinction 
of competition were not going on. In that case we could not have 
broken that combination merdy on account of that one act, as creat- 
ing a national monopoly. Yet it ought to be condemned. It estab- 
lished a monopoly in one field and a like procedure would extend 
it to other fields. 

Mr. McCoy. The Supreme Court has made use of exactly that 
kind of a thing in two great decisions, and as I recollect those deci- 
sions they did go particularly into what had actually happened, 
but they laid more stress upon the contention that having got that 
far there was a tendency to a monopoly, and therefore they restrained 
those corporations largely regardless of what had actually happened 
and because of the power which they had in view of the various con- 
tracts and agreements they had made. 

Prof. Clark. Yes, sir. We may say monopoly is that monopoly 
does in any case; and, to go further, monopoly is that monopoly is 
able and naturally impelled to do. 

Mr. McCoy. In other words, they paid more attention to the first 
section of the Sherman law than to the second section, and they said 
the conditions mentioned in the second section might be brought 
about because of the power they have had. 

Prof. Clark. My judgment is that, from the economic side, we 
should recognize the situation created by the law as now construed 
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as relatively safe but not absolutely so, although indefinitely better 
than it T^as for a long time after the trusts were formed. 

Mr. Volstead. Would not this have a tendency to force combiaia- 
tions now existing to incorporate as one corporation rather than 
continue to exist as separate corporations? 

Prof. Clark. May I ask which particular section you refer to? 

Mr. Volstead. Take the first bill, which prohibits acts d6ne by 
combinations and, specifies various tnings that they must not do as 
a combination. Would not the tendency of this class of legislation 
be to consolidate into one corporation these various combinations 
that now exist? 

Prof. Clark. In so far as that is possible under the law ; in So far 
as the consolidated corporations would escape the law and the uncon- 
solidated ones would fall imder it, that is the effect. The law did 
that to a tremendous extent in the early history of trusts in Ammca. 

Mr. Volstead. I would like to ask your views in regard to pro- 
hibiting one corporation from owning the stock of another corpora- 
tion as a means of building up large aggregations of capital. 

Prof. Clark. I should say that was a thing which had so much 
inherent danger that it had better be prohibited. 

Mr. Volstead. My impression is tnat the English comm<!>n law 
prohibited that use of corporate funds. 

Prof. Clark. I have never personally believed that additional 
facilities for doing business were worth as much to the country as 
would suffice to atone for the danger which impended at the begin- 
ning of the formation of the trusts and would materialize in real 
monopoly but for an improvement, in the law. I think combina- 
tion would have been certain to run into abuses that would have 
harmed the country more than it has been harmed or with good 
legislation is likely to be harmed. 

Mr. Volstead. This act may have the effect of creating lairger ag- 
gregations of capital as one corporation. - 

Prof. Clark. That might be conceivable. 

Mr. Volstead. And in that way make more perfect the monopoly 
now existing in many lines? 

Prof. Clark. Any views of mine in that connection presuppose 
that we can and shall deal with any immensely large monopolies of 
the country in some way. 

I would like to add that the sole objection which I have ur^ed 
against any part of the series of tentative bills under consideration 
applies to a phrase in bill No. 2. Four general purposes of combi- 
nation are specified as bringing a combination under the condemna- 
tion of the proposed law. The fourth of these would seem to pro- 
hibit any combination or partnership between independent pro- 
ducers, even though competition were not less effective after they 
had combined than it was before. Competition has been rendered 
comparatively ineffective in some part of the market for the goods 
produced; a natural economic law fixes the prices of them and pro- 
tects the public from extortion. After A has ceased to compete 
with B, and C has ceased to compete with EL A and B in partner- 
ship may compete so vigorously with C and D in partnership as to 
afford an undiminished guaranty of fair prices. An economist must 
distinguish between the combination which reduces the total amount 
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and efficiency of competition and that which does not, and the law 
will need to take account of that same distinction. 

The Chairman. We are very much obliged to you, Prof. Clark, 
for having appeared before us and given your views so extensively 
on this subject. 

Prof. Clark. I am very glad to have been able to appear before 
you, Mr. Chairman, and I appreciate the courtesy of the committee 
very much. 

(Thereupon, at 12.20 o'clock p. m., the committee took a recess 
until 2 o'clock p. m.) 
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TRUST LEGISLATION. 

Serial 7, Part 9. 



Committee on the Judiciary, 

House of Representatives, 
Tuesday^ February 10^ 1914- 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. Will you please give your name and address to 
the reporter. 

STATEMENT OP MB. FRANK W. WHITCHEB, OF BOSTON, MASS. 

Mr. Whitcher. My name is Frank W. Whitcher; my address is 
14 Albany Street, Boston, Mass. I am representing the National 
Leather and Shoe Finders Association, whose headquarters are at 
St. Louis. I am the treasurer of that organization. 

I am here, gentlemen, to ask you to consider, and to consider 
strongly, the question of the establishment and maintenance of the 
resale price upon branded and trade-mark goods. 

This organization which I represent is composed of small dealers 
in leather for the shoe-repairing trade and the small tools which go 
to that class of trade, and also dealers in findings and supplies which 
are sold to the retail shoe stores. These dealers who make up this 
organization have stores in most of the cities of the country. They 

335 



Digitized by 



Google 



336 TBUST LEGISLATION. 

are men of moderate caliber, with a capitalization ranging, any- 
where from a thousand to $50,000 or $75,000, although the average, 
I should say, is not over $25,000 or $30,000. 

They are small people, as the world would term it, and this organ- 
ization was formed because of the necessity these men found for pro- 
tecting themselves in the matter of credit, so much of the repairing 
trade being a poor class of trade, the class to which they had to sell. 
They get together once a year to compare notes as they gather in 
their annual convention, and to study the question of freight and 
other questions of that kind. A good deal of the stuflf they handle 
is like nails, and such things, which are rather heavy, and on account 
of which the item of freight .is quite an item, and matters in relation 
to the kind of stores, etc. 

This organization has no connection with the Unitqd Shoe Ma- 
chinery Co. whatever, and in fact, would be considered competitors 
of that concern. 

Now, the reason I bring this question to you is because it is a ques- 
tion of service. It is a question of service to the public which §very- 
body in business renders. This service can not be rendered in a 
satisfactory way to the public if deteriorated goods are going to be 
delivered. In our line of business there are a great many items 
which have been developed, and, considering the quality of the arti- 
cle, a price has been made which renders, I presume, to the manu- 
facturer a fair margin, and to the jobber, but it rarely renders a 
margin of over 20 per cent. That is a little closer than any dealer in 
our line of business can afford to handle goods, but competition has 
forced it down to that point. 

In other words, it costs our people tp-day on an average of 15 per 
cent to do business, and if i they get 20 per cent they have to be satis- 
fied. In fact, some goods are sold at a very much less margin than 
that. 

The reason I am speaking of the establishment and maintenance 
of prices on branded and trade-marked goods is this: A reliable ar- 
ticle, we will say, is offered to the public j it is used by the public, 
and it renders the service for which it is mtended. It makes good. 
Pretty soon some competitor of ours may make another article simi- 
lar to that and call it just as good. They come out with that other 
article and they sell it for a less price. 

Then another competitor takes the article, which is a standard 
article and on which a reputation has been obtained, and he cuts 
the price. If he is only making 5 per cent he will sometimes get 
out if he is allowing a margin of 20 per cent, but sometimes he will 
cut it to 10. That forces his competitor to do the same thing ; then 
there is a seesawing, and finally it will get down as low as I will 
cite to you in the case of the Sullivan rubber heels. 

The price which most of the people over the country charge for 
those goods ranges from $3 to $3.25 a dozen on the men's, and on 
the women's from $2.75 to $3. They cost $2.70, and if they are sold 
for $2.75 there is a margin of only about 2 per cent. Other makes 
of heels are sold in the same way. 

You ask why the public is injured by that. The dealers are say- 
ing that that is all they can give, and this article is put at a lower 
price, and it is sold at a lower price to the retailer, and the manu- 
facturer of the original goods finds he is losing trade, and the result 
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is that he studies in order to see if there is not some way whereby 
he can reduce his price. 

Mr. Carlin. Mr. Whitcher, have you read bill No. 1 ? 

Mr. Whitcher. I have not had time to go over it. I onlv ar- 
rived in Washington this morning, and I did not know that t was 
to come before your committee so soon, and I have not had a chance 
to go over the bills. 

Mr. Carlin. You will find in section 9 of that bill a provision 
which, while it is not a price-fixing provision by any means, requires 
the fixing of the same price , 

Mr. Whitcher (interposing). I understand that is where the 
large dealers try to kill off the small dealer. 

Mr. Carlin. That is one of the things. What I am trying to 
call your attention to is the fact that this committee has not under- 
taken to take up such an idea as a price-fixing scheme, because we 
have not believed the Government ought yet to take hold of indi- 
vidual business. 

Mr. Whitcher. No; but I thought your committee were consid- 
ering, among other things, the question of the permission for the 
establishment of resale prices and the maintenance of them on 
branded and trade-marked goods. 

Mr. Carlin. Only so far as bill No. 1 relates to that subject, and 
we have not undertaken to give authority for fixing prices. Your 
position, as I understand you, is that you want a price-fixing 
scheme all the way down to the consumer. 

Mr. Whitcher. Our position is that without it there is a lower 
standard of goods. 

Mr. Carlin. You approve of the Brandeis idea, in other words ? 

Mr. Whitcher. I most thoroughly do in that particular respect. 

Mr. Floyd. Has not that practice been condemned under a decision 
in connection with the Sherman law? 

Mr. Whitcher. I think it has, and that is one of the reasons I 
am here, because the manufacturers of branded goods have estab- 
lished prices which were onljr fair to the trade, and the cutting 
of those prices to-day is rendering trade unprofitable and the credits 
of the people poorer. And with poorer credit and less money to 
work on, and less margin of profit, the public is not properly served, 
and, further, with the cut prices on these goods, 'the standard of 
quality has deteriorated and the public at large does not receive 
the service they are entitled to. 

Mr. Floyd. We are making laws, and laws should be general. 
The man who handles patented goods has a special privilege against 
every other dealer in the nature of a monopoly. He already has 
that privilege. 

Mr. Whitcher. Does he have the right to establish a resale price? 

Mr. Floyd. No, sir; but he has a monopoly in law to manufacture 
that particular commodity. 

Mr. Whitcher. Yes, sir. 

Mr. Floyd. And you want to give him, do you not, an additional 
privilege over every other man who handles the goods, or would 
you favor a law that would allow the man who manufactured 
patented articles, who produced agricultural commodities, for in- 
stance, to fix the price to the consumer in each instance ? 
81811— VOL 1—14 tl 
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Mr. Whitchbr. I would, if he has a brand or trade-mark of his 
own. 

Mr. Floyd. Why give those men who are already given a special 
privilege over the man who has not those privileges in law, why 
give him additional privileges? Those men have already certain 
exclusive privileges by reason of patents and trade-marks, and yet 
you want to give them an additional privilege. 

Let me ask you this question : What ri^ht has any man, after he 
sells an article to another man and receives the money for it, to 
control the price of that article in the hands of the man who 
bought it ? 

Mr. Whitcher. What right has a map to sell a piece of real 
estate with restrictions on it? 

Mr. Floyd. I am not talking about real estate; that is a different 

Eosition. If a man sold a piece of real estate in fee simple, he 
as not any restrictions on it. You propose to sell this trade-marked 
article, and after its ownership has passed to another individual 

}^ou want the man who has sold it to be given the right under the 
aw to control the price of the commodity in the hands of the retail 
dealer — to control the price at which the retail dealer shall sell that 
article to the consumer? 

Mr. Whitcher. The reason of that, which is a fair one, it seems 
to me, is this: When the manufacturer of the article is injured 
by the cutthroat competition, it is caused by allowing everybody to 
sell at whatever price they please. 

Mr. Floyd. I will not argue with you for a moment the question 
as to whether or not it wJU be an advantage to the manufacturer of 
the patented article. But it seems to me you have overlooked a great 
majority of the people in this country who are consumers, who have 
to buy those articles. 

Mr. Whitcher. No, ser; the consumer is the very party I was 
looking out for, in order to protect him, so that he can get the article 
in the original form in which it is manufactured and not in a 
deteriorated form, because the manufacturer is forced to lower his 
prices. 

Mr. Floyd. If you are going to do that might not that evil be pro- 
hibited by other l^tws preventing him from doing that? 

Mr. Whitcher. That would be coming back to the manufacturer. 
I do not know about that. 

Mr. Floyd. If we are going to have any freedom of contract left 
in this country at all, or any individual liberty, how can we have it 
under the system you propose of allowing the manufacturer at the 
top to fix the price to the jobber, and then letting it run along down 
from the jobber to the retailer and compel the customer to buy at 
the arbitrary price fixed by the manufacturer ? 

Mr. Whitcher. The arbitrary price fixed in my business by the 
recent decision of the Supreme Court of the United States was so 
close that it rendered no more than a fair margin to our dealers, and 
you get competition, no matter whether the price is fixed or not. 

I think the establishment of a price on a good article makes the 
other manufacturers want to supercede in quality the article which 
has previously had the call of the trade. In other words, it lifts the 
trade up to that standard of quality, whereas the cutthroat com- 
petition drives the standard of quality down to the price. 
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If a standard article sell at, say, $3 a dozen, and the dealer makes 
only 25 cents on it, and it costs him 15 or 20 cents to do his business, 
I think you will agree that that is a fair margin of projfit on those 
goods. If the price was fixed where he was getting 5 cents, the 
manufacturer could not hold his position nor could the jobber pre- 
vent the retailer from selling at the lower price, because the greater 
the inducement the stronger is the sentiment to get the trade away 
from the other man. If the article is sold at $2.75 would you attempt 
to do business on the basis of a 5 cent or a 2 per cent margin? 
No. You do not think I am going to take something I can sell and 
make only 10 or 12 cents a dozen on it, and that is the least I can 
afford to do business on. I will throw out those goods. Then the 
manufacturer of standard goods has lost his business. 

Mr. Carlin. Do you think the Government of the United States 
is under any obligation to make laws which will enable individuals 
to make a profit where they can not make it in fair competition with 
other dealers? 

Mr. Whitcher. I think myself, sir, that the time is coming when 
the Government has got to make a law which will permit the estab- 
lishment and maintenance of resale prices on branded and trade- 
marked goods for the protection of the individual purchaser and 
to keep up the standard of quality, otherwise the standard will be 
reduced. 

Mr. Carew. Who will reduce it? 

Mr. Whitcher. The dealer reduces it. 

Mr. Carew. You gentlemen make it? 

Mr. Whitcher. It forces the price down to so close a margin that 
it is thrown out by the trade and poorer substitutes are used. 

That is being done. Rubber heels are being sold to the repairers 
at 12^ cents a pair, and the nominal price to the public is 50 cents. 
The dealer supplies the 12^-cent heel for 50 cents, and the public is 
injured. 

Mr. Floyd. I have used both kinds, and the cheaper on^ wears on 
the shoe easier. 

Mr. Whitcher. Then you have an exceptional one. 

Mr. Floyd. As I understand, the custom of a great manjr concerns 
is to do the very thing you claim they ought to have the right to do, 
and which was done previous to the recent decision of the Supreme 
Court of the United States, and they have been doing it for a num- 
ber of years. 

Mr. Whitcher. I think it has been the custom. 

Mr. Floyd. I want to ask you this question, if you approve of 
this kind of proceeding? A jeweler in my district was talkmg to 
me on the subject, and he told me his manufacturers not only fix 
the price to the jobber, but they fixed the price at- which he was 
allowed to sell to the customer. They required him to buy his 
watches and pay cash for them, and yet if he sold below the price 
they fixed the result was a complete Doycott, and he could not buy 
another watch in the United States. 

Mr. Whitcher. No, sir ; I did not mean to sanction a thing like that. 

Mr. Floyd. This man showed me a card containing his price list, 
and at the bottom of that card it said : 

We wiU pay a reward of $10 to any person who will furnish us reliable in- 
formation of any of our customers who have been guilty of cutting prices. 
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Mr. Whitchbr. You are coming back to the manufacturers there. 

Mr. Fddyd. He said, "I am here in a small town and I have a 
stock of jewelry that will be suitable to the people in this town." 
And he said, " If I desire to sell out and go to another town where 
I would have to have a more expensive and different class of jewelry, 
and if I desire to sell these goods — they are mine — and if I desire to 
sell them to my neighbors and friends who have been trading with 
me for years a little below the price fixed, I could not buy another 
watch in the United States if I did that." 

Do you want to establish and maintain such a system as that in 
the United States? 

Mr. WiiiTCHER. No, sir; I should oppose that as strongly as 
possible. 

Mr. Floyd. Will not that be done, and has not that been done, 
when you did exercise the power to control the price ? 

Mr. Whitcher. No, indeed. 

Mr. Carlin. What penalties do you fix for violation? Suppose 
we gave you the right to fix the price to the consumer, and that was 
violated, what penalty would you fix for that violation? 

Mr. Whitcher. I do not know. 

Mr. Carlin. Suppose they sell at a lower price, what would you 
do to them, what do you think we ought to have as a penalty for 
that? 

Mr. Whitcher. I think the manufacturer would have a cause for 
redress against the dealer in a case like that. I would cite par- 
ticularly the situation in a case of which I have a copy, which came 
up in Washington, which was the case of a flour-mill company against 
a dealer. That company sold to the dealer at a special price in carload 
lots, and they had a resale price at which that flour was to be sold 
to the consumer, and that dealer cut the price and they brought suit 
for damages and the supreme court of Washington gave them the 
decision. The decision was in their favor. 

But I do not believe that it would be possible, from my own ex- 

Eerience in merchandising, to establish any but a fair price on 
randed and trade-marked goods. 

Mr. Carun. What penalties would you fix? If we were drawing 
a statute to protect those contracts to be made, we would have to 
fix either a civil or a criminal penalty for the violation of that statute. 
What isyour idea as to the penalty? 

Mr. Whitcher. I think that would be according to the injury 
which had been done to the manufacturer. 

Mr. Carlin. You would make a civil penalty? 

Mr. Whitcher. I think I would. 

Mr. Carew. According to whose injury? 

Mr. Whitcher. The manufacturer's. 

The price of the goods is lowered, the people get the impression 
thiat the quality of the goods is lowered. 

Mr. Dyer. The manufacturer would not own these ^oods thai 
were sold, and as Judge Floyd has stated, the actual and vital abuses 
come from the manufacturer. You can not maintain a civil action 
for damages in such a case. 

Mr. Whitcher. I think the law which causes — that when the title 
passes to the dealer, limiting the rights of manufacturer, that that 
^ all wrong. I think the manufacturer should have the same right 
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to dispose of his goods, something to protect the reputation he has 
maintained, subject to a restriction which will help him hold that 
reputation. He would have the same right as a man owning real 
estate, who might want to establish certam restrictions in regard to 
his neighbors. 

Mr. Dyer. You disagree with the Supreme Court of the United 
States in those decisions which they recently rendered on this point t 

Mr. Whitcher. I believe that for better public service, for th© 
good of the people at large, the quality of goods sent out by the 
manufacturer should be maintained, the quality which the advertis- 
ing and the reputation of the goods have obtained, should be delivered 
to the user continually. 

Mr. Volstead. Is it not true that if that were done nearly every- 
body producing an article could fix the ultimate price to the con- 
sumer, because you can get a trade-mark on almost any sort of an 
article? 

Mr. Whitcher. I appreciate that, too. It seems to me itds a ques- 
tion of fair or unfair business methods or morals. I think you will 
all a^ee with me that it is unfair for a chain of department stores 
to advertise a special line of goods, goods which have a standard 
reputation, at a price less than actual cost price. That is a direct 
injury to the manufacturer, because it gives the impresion to the 
public that the standard of those goods has been lowered. 

Mr. Dyer. You want a law that will prevent unfair competition; 
is that not what you want? 

Mr. Whitcher. That is all I want. In our own business the lines 
of business do not change. 

Mr. Carlin. You think a price-fixing law is the law that will do 
that; that is your remedy? 

Mr. Whitcher. On branded and trade-marked goods. 

Mr. Mitchell. Did I imderstand you to say that you competed 
with the United Shoe Machinery Co.? 

Mr. Whitcher. They have gone into the manufacture of findings, 
somewhat. 

Mr. Mitchell. Do you produce any machinery? Are you put- 
ting any shoe machiner;^ on the market at all? 

Mr. Whitcher. Notmng but some little tools. 

Mr. Mitchell. Do you manufacture tools? 

Mr. Whitcher. Some small tools. The United Shoe Machinery 
Co. manufacture largely power machinery. They make the goocfe 
that go with the machinery, but the finders buy goods and handle 
goods which are made by independent people. 

Mr. Mitchell. Is the United Shoe Machinery Co. your chief com- 
petitor? 

Mr. Whitcher. No. There are a lot of people who make these 
different things. The United Shoe Machinery Co. are not people 
who are aggressive in the findings business. They do not slaughter 
prices, do not cut prices as the cnain department stores do. 

Mr. Mitchell. Do you regard the United Shoe Machinery Co. 
as a monopoly? 

Mr. Whitcher. Not in the finding trade. 

Mr. Mitchell. In the machinery trade, the shoe machinerv trade! 

Mr. Whitcher. I can not say much about the United Shoe Ma- 
' liinery Co., because I am not in close touch with them. 
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Mr. Dyer. What is your company? 

Mr. Whitcher. Our association is the National Ixjatliei & Shoe 
Finders' Association. 

Mr. Dyer. A Missouri corporation? 

Mr. Whitcher. It is not a corporation. 

Mr. Dyer. It is located in the city of St. Louis? 

Mr. Whitcher. Oh, no. The members are in almost every State 
of the Union. 

Mr. Dyer. I imderstood you to say in your opening statement it 
was a St. Louis concern. 

Mr. Whitcher. The headquarters are in St. Louis. 

Mr. Dyer. Who is the head of the organization? 

Mr. Whitcher. Mr. Henry Cline, of Chicago, is president; Mr. 
P. W. Hubert, of St. Louis, is chairman of the executive committee; 
and Mr. George A. Knapp is the secretary; and I am the treasurer oi 
the association. 

Mr. Dyer. What shoe companies are they connected with? 

Mr. Whitcher. Mr. Kiiapp is simply the secretary of the organ- 
ization, and he has nothing else to do but attend to the work con- 
nected with that office. Mr. Hubert's business is as manager of the 
findings department of the James Clark Leather Co., of St. Louis. 
Mr. Henry Cline is at the head of the firm of Henry Cline & Co., of 
Chicago. 

Mr. Dyer. Your organization is not a corporation? 

Mr. Whitcher. No; it is just an association of dealers who get 
tog^ether once a year to have a social time and to discuss trade con- 
ditions and consider credits and anything whereby they can improve 
tiie general conditions in the trade. 

Mr. Dyer. It is not controlled by the shoe manufacturers? 

Mr. Whitcher. Oh, no; it has nothing to do with them; we do 
not buy anything of them. We come closer to the individual people 
than any other trade connected with that general business, excepting 
the shoe stores. 

Mr. Dyer. How many stores in the city of St. Louis do you think 
are members of your association? 

Mr. Whitcher. I should say six or eight. 

Mr. Dyer. What are the names of some of them? 

Mr. Whitcher. There is the James Clark Leather Co., the Stand- 
ard Leather Co. — I can not tell you all of them oflFhand. 

Mr. Dyer. No retail merchants belong to it? 

Mr. Whitcher. No. They supply the goods to the repairers and 
the retail shoe stores. 

Mr. Dyer. Do you maintain a repair shop in St. Louis? 

Mr. Whitcher. No ; they supply the repair shops. 

Mr. Carlin. Have you been in the habit of making exclusive sales 
contracts with your customers? 

Mr. Whitcher., No. We, as dealers, have not. What we want is 
a chance to prevent the man of irresponsible finances, the man who 
wants to come in and put in a little stock of goods, say, amounting 
to a thousand or two thousand dollars worth, and to harig around 
and then sell them at a cutthroat price, and then clear out It is 
that sort of irresponsible dealers who do the most harm. 

Mr. Carlin. You want to choke off the little fellow? 
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Mr. Whitcher. No, sir; not a bit. We want the little fellow to 
make the money. We are the little fellow. We do not make any 
money on goods which are sold on a margin of 5 cents a dozen 
profit, and the quality of the goods is likely to be deteriorated on so 
close a margin. 

Mr. Carlin. Your association is not chartered ? 

Mr. Whitcher. No, sir ; it is just an association of men for the pur- 
pose of getting together and discussing matters in connection with 
the improvement of trade conditions. 

Mr. Carlin. What is the object of it? 

Mr. Whitcher. One of the chief objects is to keep records of credits, 
because the repairing trade is a trade which is very shifty. If a man 
m one city clears out and does not pay his bills, and then clears out 
with the goods, a record of that transaction would go to the secretary 
of the association. 

Mr. Carlin. You keep a black list? 

Mr. Whitcher. No ; we do not keep a black list, as it were. If you 
were doing business, you would want to know whether you could sell 
a bill of goods to a man and be reasonably sure of getting your money. 
Then you would want to know something about his character, 
whether he is a thrifty man and a good workman. 

Mr. Carlin. But if he has not paid heretofore, you put him on 
your unreliable list? 

Mr. Whitcher. Yes ; I presume we would have a memorandum of 
that. You can not call it a black list any more than you could call 
Dun's Agency a black list, because that gives you information which 
every merchant has to know for his own protection. 

Mr. Mitchell. I understood you to say that the United Shoe Ma- 
chinery Co. is a competitor of yours? 

Mr. Whitcher. Yes ; they are in the little goods they make. 

Mr. Mitchell. Do vou know who supplies the machinery to these 
repair shops, most of it? 

. Mr. Whitcher. Yes; there is the Universal Machinery Co., of St. 
iiouis, and there is the Champion Machinery Co., of St. Louis. 

Mr. Mitchell. Is not most of it supplied by the United Shoe Ma- 
chinery Co.? 

Mr. Whitcher. No. 

Mr. Mitchell. It is not? 

Mr. Whitcher. No ; not to the repair trade. They have what they 
call the United Shoe Machinery Kepair Co., in which they put the 
goods out on lease. All the otKer people sell their goods. The lease 
price is prohibitive to most of the small men. They do not do business 
enough to warrant them in paying their price. 

Mr. Mitchell. In the findings trade are they your chief com- 
petitor, the United Shoe Machinery Co. ? 

Mr. Whitcher. No. 

Mr. Mitchell. Is it some of the smaller dealers? 

Mr. Whitcher. The chief competitors are dealers, not the manu- 
facturers. The dealers themselves need something to let them get a 
fair price on that kind of business. 

Mr. Carlin. How have you done that up to this time? 

Mr. Whitcher. Up to the time of the decision of the Supreme 
<^ourt of the United States the dealer would say, " Here, we can not 
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make any money on your goods imless you will make a price which 
can be maintained and and which will give us a fair margin of profit." 
Then he will say, " What is a fair margin of profit ? '. Then t)ie 
other man will say, "Twenty per cent on your goods is the least we 
can afford to handle them for." 

Mr. Carlin. Do not the dealers agree among themselves first as 
to what should be a fair margin ? 

Mr. Whitchbr. I do not think so. . I think if a man was coming 
to sell me goods, and I had been handling his goods at 5 per cent! 
would say U> him, " No ; I am goin^ to push the other man's goods." 

Mr. Carlin. You are talking with reference to the manufacturers. 
Was there an understanding or agreement between the dealers as to 
the margin of profit for which they would distribute these goods? 

Mr. Whitcher. No. There is no understanding among the dealers 
as to these prices. 

If I were talking with a man from San Francisco or Los Angeles 
I would say, " How much do you have to add to your goods for 
freight, and how much can you get in your section?" And he might 
tell me. I might say, " We can not get anything like that in our 
section because we are so close to the markets and the goods can be 
delivered in a couple of days, where in your case, out on the Pacific 
coast, it takes three or four weeks." 

Mr. Carlin. When you make your contracts with the repair-shop 
man, do you compel him to agree that he will sell the goods at a cer- 
tain price before you will supply him ? 

Mr. Whitciier. We do not make any contract like that. We sup- 
ply the shoe store. The people who manufacture the goods advertise 
them at so much, as in the case of the O'SuUivan heels. 

Mr. Carlin. What I am driving at is how have you protected your- 
selves before unless you did require something like that of the repair 
man? Unless you did something like that, it look? as if you would 
be in the same position now as before. 

Mr. Dyer. Did you make an agreement with them by which the 
repair man would sell at a certain price? 

Mr. Whitcher. No; we did not. The repair man will buy the 
goods from one dealer or another at so close a margin that there is 
no profit to the dealer. You must understand that there is a manu- 
facturer, there is a jobber, there is a retailer who supplies the repair 
man. 

Mr. Carlin. I am trying to find out how you penalize the repair 
man who sold your goods at less than you thought he ought to sell 
them. 

Mr. Whitcher. We are not trying to penalize the repair man ; but 
he delivers a cheaper article and gets the full price for it. 

Mr. Carlin. How did you prevent that before the recent decisions 
of the Supreme Court of the United States ? 

Mr. Whitcher. The reason that the repair man sold — the repairer 
used to put in the best goods, and the cutting in price 

Mr. Carlin (interposing). You are not answering my question. 

Mr. Whitcher. If you will allow me to go on and answer you in 
my own way I will get to it. 

The cutting of the price would lower the standard of the other 
goods, giving the repairer an opportunity to buy the deteriorated 

foods, and that allowed him to make more profit, and yet the public 
id not get the best quality of goods. 
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Mr. Carlin. How, then, did you prevent that before these recent 
decisions of the Supreme Court? 

Mr. Whitcher. We did not attempt to prevent it. 

Mr. Carlin. Well, then, the conditions will continue just as they 
have been heretofore? 

Mr. Whitcher. I do not think so. I think the people will take 
the goods branded and trade-marked; and if the trade likes them, 
and if the public use them and like them, and the dealer makes a 
reasonable profit on them, he is going to continue to sell those goods, 
and he will sell them to the repair man, and they will go through to 
the public. If the dealer does not make that profit oix the standard 
goods, he will push the lower class goods. 

Mr. Carlin. What is the difference between your condition now 
and your condition prior to the recent decisions of the Supreme 
Court of the United States? How have those decisions changed the 
operation of your business? 

Mr. Whitcher. Just this way: That the public do not get the 
best goods — the goods which they used to get That is where the 
public is injured. 

Mr. Carlin. Did they get them before the decisions of the Su- 
preme Court? 

Mr. Whitcher. Yes; because the dealers made the profits on the 
good goods and pushed them. Now, on account of the cutting of 
flie prices on the good goods, they push the cheaper grades of goods. 

Mr. Carlin. How did the dealers prevent the cutting of prices 
before the recent decisions of the Supreme Court? 

Mr. Whitcher. A manufacturer would say to us, " If you do not 
maintain my resale price on these goods, I will not supply you with 
them," or "If you cut the price, it is an injury to my reputation, and 
I ought to have redress." 

Mr. Carlin. What was his redress before? Did he not refuse to 
sell you any more goods? 

Mr. Whitcher. When he was permitted to establish prices he 
refused to sell us the goods. Now he can not do that. Am I not 
right? 

Mr. Carlin. I think you are to this extent, I think he can fix the 
price to the first purchaser, but beyond that he loses control whether 
he is a patentee or otherwise. 

If you will read bill No. 1 I think you will have a better idea of 
what we are attempting to do, and it may be that you will find we 
have already provided for some relief. 

Mr. Whitcher. I should say you have provided for relieving 
monopolies, but there are quantities of people who have developed 
a reputation on some special article, which is only the monopoly 
which the trade gives them. 

Mr. Carlin. Take a patented article, that is a monopoly? 

Mr. Whitcher. Yes. 

Mr. Carlin. The patentee has that monopoly now, so far as his 
sales to first hands go, but he has not, beyond that. The only dif- 
ference between you and the Supreme Court is that you want them 
to go on as they have been doing, and not only monopolize the market 
but monopolize by agreement as to prices. 

Mr. Whitcher. You know there is competition between manu- 
facturers of patented goods. Then the competition changes and 
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somebody else comes in, and there are, perhaps, half a dozen patented 
articles of the same kind, and the standard is lowered. I do not be- 
lieve that you can controvert my statement that the public is not 
served unless the dealer can get a fair margin of profit for doing 
his business. He will attempt to put in goods— he is in business to 
make monev. He will put in cheaper and deteriorated articles every 
time when ne can make them go. If he can make a better or bigger 
profit on the cheaper goods he does not care. 

Mr. Carlin. If we are to do what you are asking would not this 
be the final result? In other words, if we were to give the proposed 
trade commission the right to fix the price at which you shaft sell 
your goods would not the demand from the public force you to sell at 
a lower price rather than at a higher price, which is what you want 
to do? 

Mr. Whitchek. No. 

Mr. Carlin. Have you stopped to reflect what effect a demand by 
the public would have on a commission of that sort, for prices lower 
than, in your judgment, would make a fair and reasonable profit to 
, you ? 

Mr. Whitcher. Thev would imquestionably be taken care of by 
the manufacturers of cheaper goods. If people want cheaper gooas 
they will be delivered to them, but it would not necessarily force a 
manufacturer of goods to put his prices down. 

Mr. Carlin. If the commission had power to fix the price of what 
you are selling, the quality would have to be considered, and they 
would fix the price on the low quality lower than the price on the 
article of high quality? 

Mr. Whitcher. Certainly. 

Mr. Carlin. When public sentiment came in and declared that 
your prices were not low enough, do you not think you are shooting 
at the wrong target, that the commission would be more inclined 
toward the consumer than toward the dealer? 

Mr. Whitcher. On articles of large consumption that might be 
so, but on our articles the business is not large enough, to create a 
public sentiment. 

Still I do believe that — for instance, in the automobile trade I 
understand they used to establish their prices in that way, but, of 
course, that is quite a large industry. The time will have to come, 
if the dealers are going to make a fair living out of their business, 
when something to prevent cutthroat competition will have to be 
established in order that the public may be properly served. 

Mr. Carlin. That may be true, but what I am trying to point 
out to you is that when you put such a power in the hands of a 
commission, which is responsible to public sentiment, you may find 
yourselves worse off than you are now, when you are able to handle 
your own business to suit yourself. 

Mr. Whitcher. I do not think so. 

Mr. Carlin. In other words, you think that business would be 
better off if managed by the Government than if managed by your- 
selves? 

Mr. Whitcher. No. I think if we had the right to register our 
prices that we would get for the goods, and the Government would 
look into those prices, and if they wanted to change 
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The Chaikman (interposing). If you once concede that power 
to the Government, suppose the Government would say, "Twenty 
per cent is too much margin, we will cut that profit down to 15^'' 
then the business goes along in that way, and after a while the public 
demands that there be another reduction, and then it will be cut 
to 10. Your business then is entirely at the mercy of the Govern- 
ment official who is in that particular department of the Govern- 
ment, and who is running your business. 

Mr. Whitcher. You would then eliminate every man except a 
strong financial man, and he would have a monopoly. 

Mr. Carlin. That is what we think. 

Mr. Whitcher. That is one side, but on the other hand, do you 
want a powerful financial concern to do the business? Is the public 
satisfied with people who simply put in cheap stuff because they 
have 

The Chairman. The people who do not pay their bills and put 
in cheap stuff would not survive in business very long. 

Mr. Whitcher. In my opinion every trade, and we are in many 
respects seriously injured financially because there is not large 
enough business, and they may be seriously injured unless they can 
have some protection, because there is excessive cutthroat compe- 
tition. 

Mr. Carlin. You know that the small capitalist has to have a 
larger percentage of profit than the large corporation with large 
capital ? 

Mr. Whitcher. No ; I do not know that in our line, sir. 

Mr. Carun. Let me illustrate. You have, we will say, $10,000 
invested in your business. Now, you have got to live and your 
family has got to live, and you could not live on a $10,000 investment 
at 5 per cent and support your family? 

Mr. Whitcher. No. 

Mr. Carlin. But a corporation with a million dollars of capital 
and a number of stockholders who have their money in other big 
investment could very easily live on a 5 per cent income from that 
business. 

Mr. Whitcher. Yes. 

Mr. Carlin. Therefore, you see the small man with small capital 
must necessarily have a larger profit than is necessary with a large 
corporation with large capital. Is that not true? 

Mr. Whitcher. Of course, conditions vary in various lines of busi- 
ness. A good many of our small men live in the back of their stores, 
and all of their family work in the business. Consequently it is very 
often those men who make the prices. They will make the goods and 
sell them if they can only make a half a dollar on a sale. 

Mr. Mitchell. They are satisfied with half a loaf if they can not 
get the whole loaf. 

Mr. Whitcher. Yes. 

Mr. Carlin. This committee wants to help business. 

Mi". Whitcher. Yes ; we believe that or we would not be here. 

Mr. Carlin. That is our desire. The question arises. What is the 
best way to help business ? 

Mr. Whitcher. Yes, sir. 
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Mr. Carlin. You seem to think the best way is to turn the business 
over to the Government, and let the Government fix the profit at 
which the man shall do business? 

Mr. Whitcher. I suppose it would be so if it went as far as that. 
T know how it has worked in the past. 

The Chairman. How would you stop it when you started in that 
direction ? 

Mr. Whitcher. I think there probably would have to be some 
regulation of the percentage of profits, according to the line of busi- 
ness. 

The Chairman. You sell those supplies which are used in soling 
and half -soling shoes? 

Mr. Whitcher. We sell some of those ; yes, sir. 

The Chairman. Here is a cobbler who half -soles a pair of shoes, 
say, for $1, and you consider that reasonable? 

Mr. Whitcher. It is too reasonable. He ought not to do it. 

The Chairman. I am just using that as an illustration. You con- 
sider that reasonable, using the best quality of leather, we will say. 
Suppose the public thinks that 75 cents would be enough, then, this 
commission would say that he could not charge beyond 75 cents. 

Mr. Whitcher. That is for a different grade of article. 

Mr. Carlin. The same illustration would apply to any grade. 

The Chairman. It does not make any difference about the grade 
of the article. We are talking now about the power to fix the price. 
When you concede the power of the Government to fix the price, you 
are turning over your business to the Government. 

Mr. Whitcher. I realize that, in a sense, it would be better policy 
for people in our business to turn over their business to Government 
management rather than lose money in it. 

The Chairman. And have Socialism at once. 

Mr. Whitcher. We do not want socialism. 

The Chairman. Where would there be much individualism re- 
maining when that condition of affairs was brought about? 

Mr. Whitcher. There has been in the past — we have had that 
privilege up to the time of the last decisions of the Supreme Court, 
and it worked very well. 

The Chairman. The Government did not fix the price. 

Mr. Whitcher. They prevent the establishment of a price by 
people making branded and trade-marked goods. Those people do 
not have any right to protect their reputations. When you have 
sold those goods, some irresponsible man or some man of no character 
can take those goods and sell them at 50 cents on the dollar. 

Mr. Carlin. But you do not have to sell to an irresponsible man. 

Mr. Whitcher. I understood there was a law — — 

Mr. Carlin (interposing). You do not have to sell your goods to 
a certain man unless you want to. 

Mr. Whitcher. Are you siire of that ? 

Mr. Carlin. Absolutely sure of that. We have a provision here 
that applies to the products of the mines which does that, but that 
is as far as anybody has dared go. 

Mr. Whitcher. I can refuse to sell to an individual if he puts the 
cash money down, because he sells those goods at a cut price? 

Mr. Carlin. Not on tlie ground that he will cut the price. 

Mr. Whitcher. If I know his reputation to be that? 
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Mr. Carlin. You can not make that character of contract. There 
is no statute which compels you to sell to everybody who applies for 
your goods, either responsible or irresponsible; but when you com- 
mence to contract with a man to prevent price cutting, then you do 
get into the meshes of the law, because that character of contract is 
prohibited. 

Mr. Whitcher. Then, how about labor ; why not let them be amen- 
able to the law just as we are? You allow labor organizations to 
go ahead and say to a manufacturer, " You shall not run your mill 
except in this way." 

Mr. Carlin. That is a large question. Mr. Gompers delivered 

Suite a lengthy address on that subject before this committee, and 
commend the reading of that to you. He speaks of their attitude. 

Mr. Whitcher. Our people come now pretty close to the laboring 
class, and we think we are entitled to the protection that labor in- 
terests would be entitled to. 

Mr. Carew. You would be in favor of including them in the 
exemption? 

Mr. Whitcher. I should be very glad to have them included in an 
exemption of that sort. If the manufacturers of branded and trade- 
marked goods are not going to be permitted to establish prices for 
a fair profit, I think our men would be very glad to unionize and 
get the privilege of getting together to see what profit they can make 
on their goods. 

Mr. Carlin. You think the Government ought to fix the price of 
labor? 

Mr. Whitcher. I do not know. I realize this is all tending to- 
ward socialism. 

Mr. Carlin. You are a business man, and we have great respect 
for you and your opinions, and we are trying to find out what just 
such gentlemen as you are thinking about. 

Mr. Whitcher. 1 thank you for your kind expression, Mr. Carlin. 

Mr. Cari^n. Are you thinking along the line that Government 
ought to fix the price of labor? 

Mr. Whitcher. No; I am not ready to say that. I am thinking 
along the line of service to the people. 

Mr. Carlin. If the Government is to fix the price of products of 
labor, how can that be done without taking? into consideration the 
price of labor? 

Mr. Whitcher. Of course, a proposition to establish minimum 
wages is something the Government is undertaking. I think the 
Government has gone too far in all this matter of control. I think 
the large trusts who are trying to knock out the small people should 
have a certain amount of regulation, but when it comes down to the 
question of right of contract or of distribution of goods, competi- 
tion always regulates the profits which dealers can make, and I 
think the Government is stepping in too far. I do think you should 
let us alone and give us the privilege of getting a fair remuneration 
for our work. There seems to be almost a tendency directly toward 
socialism. 

Mr. Carlin. Without intending any disrespect to you or the 
gentlemen you represent, that is the principle of the highwayman; 
all he asks the Government to do is to let him alone. He will take 



Digitized by 



Google 



350 TBUST LBGISLATION. 

care of himself, and he will get a proper reward for his efforts. On 
the other hand, the public demands that they should be protected 
from a fellow who thinks he should be left alone. 

Mr. Whitcher. But the public wants the service. The public 
does not want to have delivered to it goods which are made to repre- 
sent the genuine article and which they suppose is the genuine 
article, but which is sold for a good deal less price than the genuine 
article brings. 

Mr. Carlin. If jrou had the power to write a statute to remedy 
these evils with which you are lamiliar, what would you write into 
the law? 

Mr. WiirrcHER. You mean regarding these men that I have beep 
talking about? 

Mr. Carlin. Regarding business generally, including them? 

Mr. Whitcher. I would want to consider that very carefully 
before committing myself. 

Mr. Carlin. Will you do that and send it to us? Draw such a 
statute as you think will cover that; suppose you draw a tentative 
statute. 

Mr. Whitcher. I think I would have to ask to be excused from 
doing it here. 

Mr. Carlin. Suppose you do that, then, after you return home, 
and send it to the clerk of the committee, so that the committee may 
have your ideas on that subject. 

Mr. Whitcher. I will endeavor to do that. I think I am taking 
up too much of your time, gentlemen. I trust you will pardon me 
for doing so. 

I do reel and want to instill in your minds the fact that there is 
another side to this question; that the dealer needs some protection 
in order that he may render the best service to the public, so that the 
public may receive honorable goods and reliable goods, similar to 
what it has been getting in the past, without forcing down the qual- 
ity and forcing down the price, which comes from cutthroat com- 
petition. 

(Thereupon the committee took a recess until 2 o'clock p. m.) 

after recess. 

The committee reassembled^ pursuant to the taking of recess. 

The Chairman. The committee will hear this afternoon from Mr. 
A. G. Thomas and one or two other gentlemen, from Sandy 
Springs, Md. 

STATEMENTS OF MESSES. A. Q. THOMAS, CHAELES EIEEE, AND 
J. W. JONES, OF SANDY SPRINGS, MD. 

The Chairman. We are very glad to have you with us, gentlemen. 
Mr. Thomas, you are a banker, and I suppose you have come this 
afternoon to talk about the bill relating to interlocking directorates? 

Mr. Thomas. Yes, sir. 

The Chairman. We will be very glad to have you make your 
statement in your own way. 

Mr. Thomas. I am sure you have had representatives of large cor- 
porations before you, and I come to you this afternoon to speak in 
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behalf of the small national banks in rural communities, and I will 
cite my home bank as an example. I live only 18 miles from this 
city, in Montgomery Couhty, Md. 

The Chairman. What is your town? 

Mr. Thomas. We have a little village at Sandy Springs, Md., with 
a population of about 40 people. 

The Chairman. Where is your bank located ? 

Mr. Thomas. At Sandy Springs. 

The Chairman. What is the capital stock of your bank? 

Mr. Thomas. $25,000. 

The Chairman. It is a national bank? 

Mr. Thomas. It is a national bank ; and we have deposits of about 
$100,000. 

The Chairman. Your community is a farming community? 

Mr. Thomas. Yes; it is. My family have been there for about 
200 years. There is no industry or manufacturing or commerce 
there; there is no monopoly or anything that would be affected by 
the bill before you. 

We have there simply a small national bank, and I want to ex- 
plain the situation we are in. 

We had, about 45 years ago, an old savings institution there with 
26 directors. We are not allowed to loan a cent to any director, and 
we never have during all these years. We are required to invest our 
money in lands and mortgages in the county or State, municipal or 
railway bonds. Our savings bank is only open two days in the 
week for business. 

We are not allowed to discount paper, and we can not do a busi- 
ness that a commercial or a national bank does. That has been going 
along there for a long time, and the bank has been going along in a 
very prosperous condition. 

We have been loaning money to the community, to hundreds of 
people, and it has been a great aid to them in helping them to pay 
for their homes or for their farm implements and things of that 
kind, and also has furnished them with a means for a safe place for 
a deposit of their funds. 

We have always paid 4 per cent. We have not any capital. All 
our surplus belongs to the book holder. 

About 10 years ago we needed a commercial bank, and we started 
this small national bank in a community there where there are no 
capitalists, and where there are not many men ifitted to be bank 
directors, where it is prettjr hard to get enough directors to serve; 
And when you take 26 men in a community like ours you get almost 
ev ery body capable of doing any business. 

We started our national bank with nine directors, and three of 
those are directors in the old savings-bank institution under a State 
charter. As far as I can see, from the conditions of the bill now 
pending before your committee, we can not hold these positions, if I 
read the bill correctly. We would like to impress that upon you. 

Mr. Carlin. What savings bank are you a director in? 

Mr. Thomas. The old savings bank at Sandy Springs. 

Mr. Carlin. How much money have they? 

Mr. Thomas. They have deposits of a million dollars. They have 
been very successful. That bank is in a community 10 miles from a 
railroad. 
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Mr. Carlin. And it is a community with 40 inhabitants? 

Mr. Thomas. Yes; with 40 inhabitants. 

The Chairman. And your national bank has only $25,000 capital? 

Mr. Thomas. That is all we have. 

The Chairman. What are the deposits in the commercial bank — 
in the national bank? 

Mr. Thomas. About $100,000. The banks are entirely separate. 
We keep our banks entirely separate. 

jMr. Carlin. There is no stock in the savings bank? 
* Mr. Thomas. None at all, and the deposit is limited. The limit 
is placed at $500 a year, and the maximum is $4,000. You can not 
deposit more than $5,000 in that bank, so that is a kind of close cor- 
poration. 

The point is that there are a great many other places similarly 
affected. There are thousands of these small banks tnat are affected 
as we are. If we should separate, as proposed in this bill, it will 
almost cripple one of the banks, because we have not a sufficient 
number of capable men to fill the places as directors. That is a 
point we would like you to consider. 

Mr. Carlin. We have a case of this kind in a national bank: A 
bank has $100,000 capital and has on deposit $1,400,000. 

Mr. Thomas. That is not in a rural community? 

Mr. Carlin. No; that is in New York. 

Mr. Thomas. I am speaking for the rural communities. I think 
there ought to be an exception made, in the case of a capital of 
$60,(JC0 and under, in a rural community, because we are doing ex- 
actly for the farmers what the new proposed rural-credits law is 
proposed to do. We loan to whoever wants to borrow for anything ; 
when they need money we loan it to them. 

Mr. Carlin. What do you do with that $1,000,000 you have in the 
savings bank? 

Mr. Thomas. We loan it. I have here a copy of our last state- 
ment. We have about $200,000 in railroad bonds, about $150,000 in 
State, county, and municipal bonds and some industrial bonds, but 
not a very large amount of industrial bonds. We have been very 
successful there. We are strictly a farming community. There is 
no business there at all except country stores and a few county mills 
that grind some of the wheat. We do not loan to persons in the 
city on notes. All our business is confined to our citizens, so far 
as the national bank is concerned, and we have gotten along very 
well. 

Mr. Carlin. I never would have suspected that you had a million 
dollars on deposit there. 

Mr. Thomas. To the credit of the community I will say that we 
have deposits in this little bank in 15 States in the Union. We have 
a deposit in San Francisco. We had a deposit in China last year. 
We have a deposit in New Orleans and one in Boston, and all along 
this coast. There are a great many boys raised in Sandy Springs, 
and there is nothing there for those boys to do but farming, so those 
boys go out in different parts of the country. We raise the boys and 
send them out in different parts of the country. I suppose there 
are 75 or 100 of them who liave gone from Sandy Springs, and they 
know the class of people that live there. We are an economical plain 
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people, and these men outside in the different States know what a 
sturdy community that is. 

Mr. KiRKE. Sixty per cent only can be invested in farm mortgages 
in Montgomery County. 

Mr. Thomas. That has been criticized by a good many people. 

Mr. Carlin. How many of the men who are directors in the sav- 
ings bank are also directors in the national bank? 

Mr. Thomas. I think there are five. 

Mr. Carlin. And the savings bank has 26 directors ? 

Mr. Thomas. They had 26 originally. They have died off uixtil 
now there are only 20. 

Mr. Carlin. Ajid how many directors are there in the national 
bank? 

Mr. Thomas. There are 11. That makes 31 men all together 
who are directors in the two banks. 

Mr. Carlin. And six of those men would be all that would be 
affected ? 

Mr. Thomas. Yes ; I think six would be all that would be affected. 

Mr. Carlin. In the exercise of your option of being a director 
in either one or the other, your idea is that six men would leave the 
national bank and stay in the savings bank ? 

Mr. Thomas. We would not know what to do. I went to see the 
new Comptroller of the Currency, Mr. Williams, who is a personal 
friend of mine, and I asked him what the result would be, and he said, 
"You will have plenty of time to straighten that out" I said, 
"When a man is dead he has not plenty of time to straighten it out." 

Mr. Carlin. You are given two years. 

Mr. Thomas. I know that. I do not know what we would do. I 
am in both banks. 

Mr. Carlin. Do the directors in the savings bank receive any 
salary ? 

Mr. Thomas. No. There is a small per diem. 

Mr. Carlin. That is for attendance upon the meetings ? 

Mr. Thomas. Yes; when they attend the meetings. We do not 
pay very large salaries. We served for nothing for a great many 
years. 

Mr. Carlin. Do the directors in the national bank receive a per 
diem ? 

Mr. Thomas. They receive a small per diem. We supervise and 
take care of the fundfs of a great many people who can not take care 
of their own, very largely children and widows and workingmen. 
We have about 3,500 pass books, and a large number of our deposi- 
tors are very small depositors. We are started for that purpose, 
and we have been quite successful. We are a plain, economical 
people. 

Mr. Carlin. Would it meet your approval if we would exempt 
savings institutions? 

Mr. Thomas. That would help very much to solve it. There are 
quite a number of national banks throughout the county. 

The only objection I have to the currency bill is that we are re- 
quired in our county to contribute so much to the capital stock of 
uie reserve bank, and that takes that much out of our community 
which we could keep there and loan to the people who need it. That 
is the only objection I have to the currency bill. It seems to be 
31311— VOL 1—14 2S 
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taking it from the rural community and concentrating it in these 
largel)anks. 

Mr. KiRKE. I would like to ask whether there would be any line 
drawn in regard to small banks in rural communities? 

Mr. Carlin. Oh, yes. If we should except savings institutions, that 
would meet your case? 

Mr. Thomas. Yes ; but at the same time, that is not the only case, 
because throughout the country there are hundreds of these little 
banks that will suffer as well. I know of some in Carroll County 
and one in Frederick County. 

Mr. Carlin. If they were to suffer the same as you may suffer from 
interlocking directorates in savings institutions 

Mr. Thomas (interposing). There are also trust institutions. 

Mr. Carlin. How old is your savings institution? 

Mr. Thomas. Forty-five years old. 

Mr. Jones. We do not and have not loaned a dollar to a director. 

Mr. Thomas. We publish a statement every year and everybody 
sees what we are doing. We are examined thoroughly. 

Mr. Carlin. You have 40 inhabitants in your communitjr, and 31 
directors in the two banks, and a million dollars on deposit in one of 
the banks. 

Mr. Jones. There are only 40 inhabitants in the village of Sandy 
Springs. 

Mr. Carlin. Sandy Springs has 40 inhabitants? 

Mr. Jones. Yes, sir. 

The Chairman. You may proceed with your statement in your 
own way, Mr. Thomas. 

Mr. Thomas. I do not think what we are doing there would come 
under the conditions that this law is supposed to cover. We are not 
doing anything there in violation of any law in regard to the restraint 
of trade. There is no combination, we could not have a combination, 
and it does not seem to me that we ought to come under this sweep- 
ing law, as we are not doing any harm. 

The Chairman. You mean the law prohibiting interlocking di- 
rectors? 

Mr. Thomas. Yes, sir; the law prohibiting a man from being a 
director in the old savings bank and in the national bank. 

The Chairman. How many directors of the national bank are also 
directors in the savings institution ? 

Mr. Thomas. I think there are five. 

The Chairman. Each concern has five directors? 

Mr. Thomas. No. We have 11 directors in the national bank. 

The Chairman. You have 11 directors in the national bank? 

Mr. Thomas. Yes ; and 20 in the old savings institution. Last year 
the average age of the directors was 72 years, and so I think we may 
safely say that Osier is not always correct in his theory. 

Mr. Carlin. The capital of the bank does not always represent its 
operations. 

Mr. Thomas. No. 

Mr. Carlin. That is what I meant when I referred to the bank 
with $100,000 capital and $1,400,000 deposits. So it would not reach 
the evil to exempt the banks of certain capitalization, because a 
bank with a small capitalization may have enormous deposits. 

Mr. Thomas. Yes ; that is true. 
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Mr. Carlin. Nobody wants to hurt a rural bank ; we want to help 
them; but the difficulty is to get a rule of action based upon any con- 
crete proposition that does not affect tiiem after all. If we were to 
leave it to the capital — ^take your savings institution, which happens 
not to have any capital stock; if it had any capital it would be a 
small capital. 

Mr. Thomas. Yes. 

Mr. Danforth. What is the nature of the savings bank in your 
community? 

Mr. Thomas. We are chartered under the State law. 

Mr. Danforth. What is the State law? Are you a money-making 
institution? 

Mr. Thomas. No. 

Mr. Danforth. Have you any stockholders? 

Mr. Thomas. No. 

Mr. Danforth. It is what is known as a mutual savings bank f oi* 
the benefit of the depositors? 

Mr. Thomas. Yes; everything belongs to the depositors; it is not 
a monCT-making instituticwi at all. 

Mr. Danforth. And the directors do not receive any salary? 

Mr. Thomas. The active ones do; the president and secretary and 
treasurer do. 

Mr. Danforth. The officers do, but not the directors? 

Mr. Thomas. Yes; they receive a per diem for attending the meet- 
ings. 

Mr. Danforth. That is, the executive committee? 

Mr. Thomas. Yes; the finance committee. The directors meet 
quarterly and receive a per diem, a small per diem. 

Mr. Carlin. They are debarred from borrowing any money from 
the institution? 

Mr. Thomas. Yes. 

Mr. Danforth. You do not loan money on anything but bonds and 
mortgages ? 

Mr. Thomas. That is all. 

Mr. Danforth. You do not do that, even, with your own directors ? 

Mr. Thomas. No; a director can not give a mortgage. 

Mr. Danforth. That is like the law we have in New York State. 

Mr. Thomas. Yes ; I believe it i^. 

Mr. Carlin. Have you any idea how many institutions such as 
yours exist in this country ? 

Mr. Thomas. You mean the savings banks? 

Mr. Carlin. Yes; a savings bank on the cooperative plan. 

Mr. Thomas. Our bank was copied really from the old savings 
bank of Baltimore; we took our rules from the rules of that old 
bank. We are only open two hours a day twice a week — on Monday 
and Thursday afternoon from 2 to 4 o'clock. That is the only time 
we are open to the public. 

Mr. Carlin. They can only make deposits during those hours? 

Mr. Thomas. Yes; they can only make deposits during those 
hours. Of course, a good deal of business is done by check and 
mail, but that is the only time we are open, and our national bank is 
only open four hours in the morning; it is not open in the afternoon 
at all. 
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The Chairman. What is your idea in limiting the amount thai 
anyone may deposit to $500 a year ? 

Mr. Thomas. Because we do not want to have to take care of the 
money of parties who are able to take care of their own. We origi- 
nally started with the purpose of caring for the money of the labor- 
ing people, or widows or children who could not take care of their 
own money. If a man has three or four or five thousand dollars he 
oan generally invest it in a good mortgage himself. We do not take 
over $4,000 at any time. The interest can accumulate as long as 
the depositor chooses to allow the money to remain in the bank. 
We have stuck to that rule for 45 years, and we have gotten a good 
deal of money even with that rule. The secret is that when it once 
goes in there it usually stays. 

Mr. Carlin. It so happens that just now there came from a banker 
in Utica, N. Y., a similar request, relating to savings institutions, 
and he submitted a brief on that subject. We did not have in mind 
the savings institutions when these tentative drafts were put out to 
the public. 

Mr. Danforth. You mean the mutual savings institutions. There 
are in the West institutions under the name of savings banks which 
really do a discount business. 

Mr. Carlin. Those are different concerns, but we did not have in 
mind the mutual cooperative association. 

Mr, Thomas. There are some in the States. 

Mr. Carlin. They are run for profit ? 

Mr. Thomas. They are run for profit. 

These other institutions, the mutual institutions, are run to help 
the people ; it is more on the order of a charitable institution. There 
was nothing paid for many years to any of the directors or anyone 



We are very fond of that bank. We often stop work on our farms 
to .see if the bank is properly run. 

Mr. Danforth. Does not your Maryland State law limit the 
amount of deposits a savings bank may take? 

Mr. Thomas. I did not catch your question. 

Mr. Danforth. I asked you whether your Maryland State law 
does not limit the amount of deposits a savings bank may take? 

Mr. Thomas. No ; I think not. . 

Mr. Danforth. You may take an unlimited amount ? 

Mr. Thomas. Some of the Baltimore banks have as much as 
$15,000. 

Mr. Danforth. Does not the law limit the total amount an indi- 
vidual may deposit? 

Mr. Thomas. I think not. 

Mr. Danforth. The New York State limit is $3,000. 

Mf. Thomas. Yes; I think it is. I am quite familiar with the sav- 
ings institution near Boston, which is similar to ours. 

Mr. Danforth. I believe Massachusetts has the same kind of a law. 

The Chairman. Is there anything else you desire to say, Mr. 
Thomas? 

Mi". Thomas. No, Mr. Chairman; I think not. 

The Chairman. You want to be allowed to have your directors 
who are directors of your national bank to be also directors in your 
savings institution? 
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Mr. Thomas. Yes; of the mutual savings institution. Of course, 
if you can not draw a line as to the location and capital of national 
banks, we would be glad if you would relieve us in that way. 

Mr. Carlin. What do you think of the principle of preventing in- 
terlocking directors? 

Mr. Thomas. I think it is a good plan where monopolies are 
formed, in the case of large cities and large corporations. I am very 
glad to say that some of the directors think they have been directors 
m the institution long enough and are netting out. 

Mr. KiKKE. Would anything be achieved by not allowing the 
directors of national banks to borrow from their own banks? 

Mr. Carlin. It would go a long way. On the other hand, that 
would drive out directors m many communities. 

Mr. Danforth. There is a limitation on it now. 

Mr. Carlin. They can only borrow up to 10 per cent of the capital. 

The Chairman. Is there anything more you desire to say, Mr. 
Kirke? 

Mr. Kirke. I think, Mr. Chairman, Mr. Thomas has covered the 
subject pretty thoroughly. I am led to hope, if you can not see any 
way by which you can limit capital, taking into consideration the 
fact that thev are in a rural community — if you can not see any way 
to arrange that I would be glad if something could be done m the 
way of relieving these mutual savings banks. 

Mr. Thomas. We do not altogether like to be classed with the peo- 
ple who have the opportunity to do and are doing wrong. 

Mr. Carlin. If the evil we are trying to remedy does not reach the 
rural community, the rural community is not injured at all, but if it 
does reach there it ought to be remedied there as well as elsewhere. 

Mr. Thomas. That is the only objection I see to the law. You 
include people who have not had any possible chance for doing wrong, 
even if they wished to do so. 

The Chairman. If this exception were put in the bill — if we put 
a clause in like this, "And a person who is a director in any State 
bank other than a mutual savings bank having no capital stock " — 
you think that would meet the case ? 

Mr. Thomas. That would cover our case very nicely, and if that 
is the best you can do, we will be very glad to have you do that. 

Mr. Carlin. You think the rural national banks ou^ht to be ex- 
cepted ? 

Mr. Thomas. Yes; I do. In many communities there are so few 
people who are capable of managing a bank that I think an ex- 
ception should be made in that case. That is the trouble with a 
great many banks. We have not any capital at all outside of our 
community. No capitalist has anytifiing to do with us. We are 
doing a great deal of good to the community where we are located. 
We are lurnishing the money to lend just exactly where it is needed, 
among the agricultural people. 

Mr. Carlin. Does your savings institution lend your national 
bank any money? 

Mr. Thomas. No; we do not deal with each other. We keep 
separate accounts entirely. We are so separate that we do not 
keep an account with any of the banks in New York. I mean the 
two banks do not keep accounts in the same bank in New York. 

Mr. Carlin. What rate of interest does your savings bank pay ? 
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Mr. Thomas. Four per cent. 

Mr. Dantorth. If this bill, as it is drawn, against interlocking 
directorates were enacted into law, are there enough citizens in 
your town to enable you to have dummy directors, so that you can 
still continue to do business in both banl^? 

Mr. Thomas. I do not know much about dummy directors. 

Mr. Danforth. You could put your sons in as directors in the 
national bank, and have them do business under your instructions. 

Mr. Thomas. Would that be allowed ? I would not taiow what to 
do if we were called upon to make the separation. 

Mr. DANroRTH. Would you not feel that it was enough of a family 
affair if you put your son in the institution in which you were the 
less interested? 

Mr. Thomas. A son can not always do what his father has been 
doing. 

Mr. Danforth. Do you not think if you put your son in there he " 
would be liable to do what you instructed him to do ? 

Mr. Thomas. It might be said that there were too many people 
of one name connected with the two institutions. 

Mr. Carlin. The son might be as hard-headed as the father, 
sometimes. 

Mr. Danforth. You could in that way really keep up your family 
interest in the two institutions ? 

Mr. Thomas. Yes ; we could do that. 

Mr. Danforth. My question was simply asked to see if it did not 
occur to you that the dummy-director business would interfere very 
seriously with the effectiveness of this provision. 

Mr. Thomas. Suppose we were to go out of the national-bank 
system entirely and start a State bank. Would this law affect us? 

Mr. Carlin. No. 

Mr. Thomas. We do not want to do that. We want to stay in the 
national-bank system. 

Mr. KiRKB. The national bank meets the requirements of the 
commimity there. We want to remain in the national-bank system. 
(Thereupon, at 3.30 o'clock p. m., the committee adjourned until 
to-morrow, Wednesday, February 11, 1914.) 
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Committee of the Judiciary, 

House of Representatives, 
Wednesday^ February 11^ 1914- 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. Representative Metz desires to be heard briefly 
this morning. The committee will now be glad to have him give his 
views. 

STATEMENT OF EON. HEEHAN A. METZ, MEMBEB OF CONGBESS 

FSOM NEW YOEE. 

Mr. Metz. Mr. Chairman and gentlemen, I will not take up much 
of your time, but I did want to touch upon the question of fixing prices. 
I have listened to the discussion here the past day or two on that 
subject with much interest — the question of whether an owner of a 
patent or trade-mark has a right to fix a retail price, and I want 
to point out that where such owner fixes the price it is an advantage 
to every one and not a detriment, and whether a prohibition, as 
" enacted " by the Supreme Court recently, is a handicap upon every 
one interested, there seems to be no doubt. 

Take the case of drugs — pharmaceutical preparations. A patented 
drug is protected to the extent that it can not be manufactured by 
anyone else, except some things which come in from Switzerland 
and France. That, of course, is a matter of civil action, that any 
patentee has a right to pursue and get his redress, but there is a 
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custom in existence by which it has been the practice to fix the whole- 
sale and retail selling jjrice and the consumer's price on these prod- 
ucts. The wholesaler is the distributor. The drug house can not 
distribute direct to the physician such an article as that. The trans- 
portation, etc., of course, and the number of accounts to be carried 
stands in the way, and therefore he distributes to wholesale drug- 
gists. The usual price fixed to the retailer is 10 per cent off to those 
who handle a quantity, and to those who do not handle a quantity 
10 and 5. That is what it usually costs to do that business. The 
wholesale drug house buys that in bulk, puts it up in smaller pack- 
ages and ship it with other goods, and m that way help the retail 
drug stores. The retailer is supposed to maintain a price to the 
physician on those products that go into direct consumption. That is 
the uniform rule. We get complaints right along from drug^sts 
that so and so is handling our goods at less than the prescribed 
price. We reply, " Sorry, but we can not do anything." it does not 
affect us. In saying " us," I mean the holder of the trade-mark or 
patent right. If our goods are called for they will be sold anyway, 
but it hurts the retailer in the first instance. The goods are handled 
by dry-goods houses, department stores, and syndicate drug stores. 
The result of not allowing a fixing of the price tends to demoralize 
everything. We are striving to prevent monopoly. The retailer 
can not buy the quantity that even the syndicate drug stores buy. 
They act as wholesale distributors. They go direct and get the 
wholesale druggist's price and freeze out everybody by selling at the 
cost. The result is that the smaller dealer is being driven out all 
along the line, but particularly in this branch of business. The con- 
sumer usually gets his stuff in a prescription. He does not know the 
first cost of these things ; he does not care ; it does not interest him. 
He gets it in small quantities in connection with other goods in a 
prescription. 

These goods are also trade-marked and sold to the layman as so- 
called patent medicines which are not really patented at all. He 
pays a certain price, say, a dollar a bottle; that is one of the cases 
cited by the Supreme Court. The dry-goods house begins to sell at 
89 cents, and tHe drug store is put out of business. We are grum- 
bling about drug stores being fancy-goods dealers and not pharma- 
ceutical, and about their being compelled to carry everything else. 
He can not get a dollar for a bottle of medicine because the dry-goods 
store is selling it at 89 cents. 

This is the line with which I am familiar. It does not hurt the 
owner of the trade-mark or patent, because that article must come 
from him, whether he sells it to the legitimate wholesaler and through 
the retailer or to the jobber direct or the large-buying retailer; but 
the tendency of allowing them to go beyond the prescribed price, 
which is fixed on a basis to give them all a chance to make a living, 
tends to drive the little fellow out. In Germany there is a fixed 
rate, which must be allowed the pharmacist on the drugs, who in that 
case is a druggist purely. They make a profit on the quantity' price 
to wholesalers, who have an advantage of 15 per cent over the re- 
tailer; that is rather, the jobber who sells the retail druggist ; and the 
retail druggist has a privilege 40 per cent. The German Govern- 
ment allows him that, and it costs a lot to do business. In this coun- 
try there is no such limitation. Anyone can get a license to practice 
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as a pharmacist. All he needs to do is to go to the State board of 
pharmacy, take the examination, and he can open a drug store. In 
Germany the Government prescribes what shall be allowed this re- 
tailer to handle his goods. The result is that everyone is protected. 
Here in this country, after a man has passed the State board of phar- 
macy and opened a drug store, the department stores come in and 
drive him out. The consuming public has no advantage of any kind 
from the legitimate products. It might get an advantage on the 
advertised stuff, such as the so-called patent medicines, by buying 
them a little under, and I think if the laws on that were restricted it 
would be better. There is one instance, at least, where the fact that 
you can not fix a price does not benefit everyone, but hurts everybody 
connected with the trade, except the one original. The patent law 
has given him a monopoly and the trade-mark has given him a 
monopoly and a lot of other things. 

If a man has a copyright or a trade-mark he must have established 
it. He can not establish a trade-mark overnight, because it costs 
money ; he must have a peculiar quality of goods and advertise them, 
and he ought to be able to get his money back in some way. If your 
price is prohibitive and you have something on which the price is 
exorbitant, some one else with a similar article can come along with- 
out a trade-mark, and undersell you. That is legitimate competition. 
The man who has established a copyright or trade-mark ought to 
have the right to fix the retail price to the consumer. He can not 
get any damages, but he can stop selling him the product if he will 
not maintain the price, as I pointed out. There is another danger 
in drugs especially, that job lots of drugs which have been lying 
around and have become spoiled, possibly, or of uncertain quality 
through age, may be peddled out at a low price, and very often great 
danger results, and great damage is done; whereas if the price was 
maintained the dealer would have no object in selling below the fixed 
price. He could return it and get decent goods and protect the 
public. It is the cut-price fellow wh6 goes into the market that hurts 
more than anything else, and I simply want to bring that before 
you, how to differentiate between an article that is not consumed 
and one that goes into the body for purposes of health or as food, 
whereas rubber heels or things of that sort are different. I do want 
to point out one instance where they ought to be allowed to maintain 
price, and that is in regard to patent products of that sort, where 
the ultimate consumer comes in and gets a thing in small doses in the 
way of a prescription, and the fact that the price is not maintained 
to the manufacturer and the middleman, who is the legitimate man to 
put these goods out to the consumer. 

That is all I have to say, and I thank you for the opportunity to 
be heard. 

Mr. Danforth. What is your remedy ? 

Mr. Metz. That is up to you. I do not know. But do not stop us 
from fixing a price, and I will handle the matter so far as my busi- 
ness is concerned, it I can refuse to sell a man who will not maintain 
that price. 

Mr. Danforth. What suggestions have you to give the committee? 

Mr. IVferz. If you make a law that will not allow it — they stopped 
it under the Sherman law, I believe. I heard Judge Adamson yes- 
terday in the Committee on Interstate and Foreign Commerce say, 
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" Consult a lawyer and find out" What lawyer's opinion is worth a 
continental ? I can not rely upon their advice. I am the man to go 
to jail. When the Supreme Court decides five to four that a statute 
is wrong to-day and two years ago they would not have dared to 
decide tnat you can not fix a price on trade-mark or patented goods, 
although here recently by a nve-to-four decision it was done. Sup- 
pose one judge should change his mind, which would not be likely, 
but that law was changed by a five-to-four decision. I will concede 
ou have no business fixing a price on free goods in open competition, 
>ut nobody would have thought before the rendition of that decision 
that you could not fix a price on a trade-marked product; but you see 
the result when the Supreme Court decides, five to four. There are 
two lawyers among them, and one guessed right. If possible, make it 
clear, so we will Imow where we are at ; give us permission to fix the 
price, then there will be no question. 

^ Mr. Volstead. If we give you that permission, why should we not 
give it to everybody else? 

Mr. Metz. On all patent goods you ought to, and I want you to 
consider that I do not mean my own goods only. 

Mr. Volstead. The patented article has an advantage over every 
other article. Why should we give it an advantage beyond that ? 

Mr. Metz. Why not gi\e him a real advantage? 

Mr. Volstead. You have the advantage. You have the monopoly 
in the manufacture and sale. 

Mr. Metz. I have the monopoly and the trade-mark, but the other 
man — ^the middleman — ^who has the right to handle this, has no pro- 
tection and is driven out of business. 

Mr. Volstead. If you get it, the farmers ought to have it. 

Mr. Metz. If they have the same goods, they ought to have it. 

Mr. Volstead. They can trade-mark even flour. 

Mr. Metz. Certainly ; and if you can make a name for your floor, 
you have a right to get the benefit of that. The trade-mark is not a 
mere name ; it is the making of the name known. 

Mr. Volstead, Would that not be simply legislating to create a 
monopoly? 

Mr. Metz. No ; you have given a monopoly when you give a trade- 
mark or a patent. That is why I get a patent. 

Mr. Volstead. You have a monopoly of the trade-mark, biit you 
may not have much of a monopoly when you get out in the sale of 
your goods. 

Mr. Mets. If I can sell at a fixed price and make it known, I have 
a monopoly, but the mere giving of the trade-mark is not a monopoly. 
I ought to be able to go ftirther and say at what prices those goods 
shall be sold. If I sold direct to the retailer, I could fix the price. I 
know there is a saying that when you part with the goods the man 
who buys them may do what he pleases with them, and that seems 
logical. The retailer buys from the jobber 5 I can fix my price to the 
wholesaler and hold it, but he wholesales it to the retailer, and the 
court has held that you can not fix it beyond a certain sale. There is 
logic in that, undoubtedly, but the effect on me is what I am look- 
ing at. 

Mr. Dyer. Is not that good reasoning and good sense? 

Mr. Metz. Suppose I sold to the retailer direct and did not have 
a middleman, then I could do it. 
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Mr. Dyer. You could fix your price to the retailer if you sold 
direct to him ? 

Mr. Metz. Certainly. 

Mr. Dyer. But you could not govern his price? 

Mr. Metz. You can not do this business direct. I can not dis- 
tribute in every little town in the country. If I did the retailer 
would pay 10 times more for it than he does now. He would pay 
all the charges overhead; he would pay all the charges for trans- 
portation. You have got to have jobbers; you have got to have 
the wholesaler to break up the package and ship the goods with other 
goods. He is the one I am trying to look out for; and I also want 
to protect the retailer against the dry-goods house and the depart- 
ment store, and the cutter and the fakir who also get in that busi- 
ness, by driving away from him the business he ought to have and 
sending it in other channels. It is a difficult question, but one we 
ought to consider. 

Mr. Volstead. We ought to have the information. 

Mr. Metz. I am giving you the information. That is one point; 
how to handle it is another. I have no fault to find with the court. 

Mr. Carlin. May I ask you a question? 

Mr. Metz. Certainly. 

Mr. Carlin. In buying your goods, you want to buy in a com- 
petitive market, do you not? 

Mr. Metz. We do not buy these goods, we produce them. 

Mr. Carlin. You buy the ingredients with which you produce 
them? 

Mr. Metz. Oh, naturally ; the raw materials. t 

Mr. Carlin. You want to buy in a competitive market? 

Mr. Metz. Certainly ; we have to. 

Mr. Carlin. Your position is that when you sell you want to sell 
in a noncompetitive market? 

Mr. Metz. Because of the restrictions I have under the patent 
or under the trade-mark. 

Mr. Carlin. Anybody can get a trade-mark. 

Mr. Metz. Ah! But it is worth nothing unless I can demon- 
strate it and prove it. 

Mr. Carlin. Why not have trade-marks for everything? 

Mr. Metz. If you' had a certain trade-mark on a hat and you 
wanted $5 for it, and I saw another for $3, I would buy the $3 hat 
in a minute. You have a name for your hat ; and you have got to 
have money to do it with. If you are a clever advertiser, and I am 
fool enougifi to believe your ad and want your hat, I ought to have 
to pay for it. 

Mr. Carlin. Your position is that you would not want a monopoly 
created for the fellow from whom you buy, but you want us to 
create a monopoly for you? 

Mr. Metz. If in the same position, certainly I would, on the same 
goods. If he had a thing which is trade-marked, I am willing to 
pay the price. If everyone pays the same price no one is injured. 

Mr. Carlin. It does not make any difference to you what the 
price is? 

Mr. Metz. With everyone paying the same price, I do not care. 

Mr. Volstead. The consumer would be injured by it. 
' Mr. Metz. He need not buy my stuff ; he is not compelled to. 
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Mr. Volstead. If everybody charged the same? 

Mr. Metz. That is the point. No one is injured, and the price 
regulates itself. When you get bevond a reasonable profit somebody 
else is going to come up and take the business. 

I want to protect the man who is the legitimate distributor and 
nobody else, that is all. You are driving into monopoly by giving 
these big fellows who have opportunity to buy quantities, and then 
you say you should not fix the quantity price. Why should the man 
who buys one package pay the same price as the man who buys 100? 
That is what the " Seven sisters " bill in New Jersey does. You must 
simply consider the cost of transportation. You would put every- 
body out of business. You can not make every large man a dis- 
tributor direct to the consumer. You have got to have middlemen. 
It is like a prescription for the drug store; certain things must go 
that way, and it is to protect that man, and protect the public, and 
the fixing of the price would help rather than having the price 
unrestricted. 

If you have that point, that is all I want to say. I thank you 
for the hearing. 

STATEMENT OF EON. THOMAS F. EONOP, MEMBEB OF CONGEESS 

FSOM WISCONSIN. 

Mr. KoNOP. Mr. Chairman, I want to present to you this morning 
Mr. Eben R. Minahan, of Green Bay, Wis., who represents the inde- 
pendent oil men, and who wishes to discuss some phases of the pro- 
posed legislation. 

The Chairman. We will be very glad to hear him. 

STATEMENT OF MR. EBEN R. MINAHAN, GREEN BAY, WIS., AT- 
TORNEY FOR BARKHAUSEN OIL CO.; ALSO REPRESENTING THE 
WESTERN JOBBERS' ASSOCIATION AND THE INDEPENDENT 
PETROLEUM MARKETERS' ASSOCIATION. 

Mr. MiNAHAN. Gentlemen of the committee, I represent particu- 
larly the Western Jobbers' Association and the Independent Petroleum 
Marketers' Association. Both of these are associations of indepen- 
dent oil jobbers and distributors, men who engage in the buying and 
selling of petroleum products. We thought of coming here prin- 
cipally after reading Mr. Stanley's billj H. R. 12121, and I shall 
address most of my remarks to the provisions of that proposed bill. 
I did not know imtil this morning of the rather similar provision in 
the bill 12123, which I believe is Judge Clayton's bill. That also con- 
tains a provision prohibiting price-cutting, but I am not familiar 
with that provision and its connection 

Mr. Floyd. What is the number? 

Mr. Minahan. No. 12123, page 313, of the document you are look- 
ing at. 

Mr. Floyd. The other bill introduced by the chairman of the 
committee ? 

Mr. Minahan. That is 12123. I do not know the page. 

Mr. McGiLLicuDDY. Page 319. 

Mr. Floyd. That was not introduced by the chairman. 
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Mr. MiNAHAN. I see. At any rate, that is the one I meant. My 
attention was called to it by reading, while I sat here, the minut^ 
of Mr. Bennett's statement to this committee a couple of , days ago. 

Mr. Floyd. Both of those bills were introduced bv Mr. Stanley. 

Mr. MiNAHAN. My first proposition, gentlemen, that I want to be 
kept in mind in considering Mr. Stanley's bill (H. R. 12121) is that 
an antidiscrimination law is necessary to prevent business from 
crushing competitors by the practice of local price cutting, inde- 
pendently of the corporation or person entering mto any contract or 
combination in restraint of trade. In this Stanley bill, which I am 
talking about, it is provided that if it be established that any person, 
firm, or corporation has entered into any contract or combination in 
restraint of trade then it shall be unlawful as to any of such persons, 
firms, or corporations which shall discriminate by selling at a lower 
price in one locality than in another for the purpose of injuring a 
competitor, after making due allowance for the mflference in grade, 
quality, or quantity and in the cost of transportation ; and I wanted 
to call the committee's attention to a proposition with which you may 
be perfectly familiar — but I want to mention it, nevertheless, to 
be sure — that a person, firm, or corporation may be large enough and 
strong enough so that it can injure and crush a competitor by a local 
price cutting, irrespective of whether such person, firm, or corpora- 
tion has entered into any contract or combination in restraint of 
trade. In other words, I want it to be kept in mind that the con- 
tracts and combinations in restraint of trade are one and a distinct 
method of acquiring a monopoly, and that local price cutting is an- 
other and equally fistinct method of creating a monopoly; and, as 
a matter of fact, the one is older than the other. In fact, as was 
pointed out by the South Dakota Supreme Court when their local 
statute was held constitutional, the one is really the result of the 
other. I refer to the case of State v. Central Lumber Co. 

Mr. Volstead. What is the citation? 

Mr. MiNAHAjj. One hundred and twenty-third Northwestern, 504, 
South Dakota. That case went to the Supreme Court of the United 
States (vol. 226, 157), and only a year ago was affrmed, and the con- 
stitutionality of that State statute was thereby affirmed. 

I refer you to the language of Judge Whitting, of the Supreme 
Court of South Dakota: 

Mr. Carlin. Is your proposition that you want to prevent local 
price cutting? 

Mr. MiNAHAN. That is my proposition. 

Mr. Carlin. What is your remedy? 

Mr. MiNAHAN. The very sort of statute that is contemplated by 
this bill, except that it be not limited to price cutting by one who 
has entered mto a contract or combination in restraint of trade. 

Mr. Carlin. Have you read the tentative bill No. 1 of the com- 
mittee? 

Mr. MiNAHAN. I do not know that I have, unless it is the bill 
that I just now referred to — 12123. 

Mr. Carlin. No; that is the Stanley bill. You read section 9 of 
the tentative bill No. 1, and I think you will find it covers what you 
are after. 

Mr. Dyer. What section? 
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Mr. Caklin. Section 9 of No. 1. 

Mr. Vou3TBAD. That is the first section of that bill. 

Mr. MiNAHAN. I will not take your time to read it now. . If that 
be the fact, then, of course, that would not be anv criticism on 
Stanley bill 12121, but, as I say, I had read that other bill before 
I came to Washington, but this tentative bill I had not read at all, 
and it was only suggested to me, that possibly there was a bill 
covering that proposition, but I want to keep that entirely clear 
before the committee, so it will not be assumed, at least, that the 
Stanley bill, 12121, covers that proposition. It can not cover it, 
on account of the fact that there are two distinct things there to 
be kept in mind. 

Mr. Floyd. Now let me ask you a question in that nrfngftion: As 
I imderstand you, you are not criticizing the Stanlev bill insofkr 
as it prevents the combination, but vou think it ought also to in- 
clude individual corporations doing the same thing? 

Mr. MiNAHAN. Exactly. I thiuK that it ought to go a little bit 
further; that the descrimination ought not to be limited only to 
those who have entered into a contract or combination in restraint 
of trade; that is, the prohibition of discrimination bj such persons. 
So that, if as is suggested, that identical proposition is included 
in section 9 of tentative bill No. 1, then if both bills become laws, 
of course my proposition would be enacted into law, but with the 
idea that possibly one might displace the other, I want to leave that 
idea with the committee. 

Then, I want to suggest two reasons, very briefly, why there should 
be a Federal antidiscrimination law, lest it should oe argued by 
somebody that the Federal act is not necessary, in view of the num- 
ber of State acts. There is an antidiscrimination law in Wisconsin, 
and in Michigan, Minnesota, Iowa, and some of the other States 
near about us there, but we are finding now" that in a State even, 
where competition is pretty strong, that the price all over the State 
is lowered, so that that competitor shall not become strong enough 
to spread over the State line and into another State. For instance, the 
price of gasoline in Michigan is 1 cent less all over the State of 
Michigan now to the consumer than it is in the State of Wisconsin. 
Then, there is one other practice that makes necessary absolutely a 
Federal statute. 

Mr. Carlin. a Federal statute would make it the same all over 
the country? 

Mr. MiNAHAN. The Federal statute would make it the same all over 
the country ; yes. 

The practice now that is bothering the independent oil dealer more 
than anything else, since the antidiscrimination law in the State was 
passed, is the practice of going to one of the independent's customers 
with a proposed contract that is a little bit under the local market, 
and if he takes that contract, making the contract subject to accept- 
ance by an office of he concern outside of the State, so that the con- 
tract becomes an interstate contract ; and then, although the goods are 
shipped from the local storehouse, yet is it so far an interstate trans- 
action that it is impossible to reach it by the State law. 

I want to pass on to a proposition that affects both bills or any 
bills that have been introduced. It is a question of the phraseology 
of the law, and that really explains my being here. I ain attorney 
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for the Barkhausen Oil Co., an independent oil concern, with its 
principal oflGice at Green Bay, Wis., and we have had a little practical 
experience with the working of the Wisconsin antidiscrimination law, 
which caused these associations to send us here to give to you what 
facts we have gleaned from that experience. It is an advantage, of 
course, and rather an unusual advantage to know in advance of 
framing a law what contentions may be made regarding the phrase- 
ology of it. I want to give you that — I want to give you a little bit 
of the history of what has happened under the Wisconsin law, and 
what I am saying now is directed to the phrase in the law, " cost of 
transportation." It would seem at the outset that that was very 
clear, and yet there are some very serious propositions that are going 
to arise under it. 

The Standard Oil Co. sold gasoline at Green Bay, Wis., for 15 cents 
a gallon; it sold gasoline at Hurley, Wis., for 14.8 cents a gallon. 
Now, Hurley is considerably farther from Whiting, Ind. — the com- 
mon point oi production — than is Green Bay. As a matter of fact, it 
costs twice as much to transport it by rail to Hurley as it does to 
Green Bay. In exact figures, it costs $0.0066 a gallon more to take it 
to Hurley than it does to Green Bay. 

Mr. Carlin. If shipped in carloads ? 

Mr. MiNAHAN. If shipped in carloads; yes. That is the way they 
ship — in tank cars. We figure if the price at Green Bay was prop- 
erly 15 cents, that the price at Hurley ought to be 15.66 cents ; or, as 
they rim it to only three figures, 15.7 cents. The price at Hurley was, 
as I said, 14.8 cents, and we called the matter to their attention, and 
they declined to change it, so we filed a formal verified complaint 
with the attorney general, asking that the matter be investigated 
and that the corporation be ousted from the State for discriminating 
against us. We had an informal conference with them on that propo- 
sition before Attorney General Owen. It is now pending with the 
attorney general, and they explained the difference between the 
Hurley and Green Bay price by saying that the cost of local cartage 
in Hurley is less than the local cartage in Green Bay. 

Mr. Carlin. Local cartage. 

Mr. MiNAHAN. Local cartage from the distributing plant to the 
consumer. A Senator to whom I talked yesterday asked me if the 
attorney general did not laught at them. I told him that he did not ; 
and after a little reflection one will see there was more show of reason 
behind that contention than one would at first think. They say that 
"cost of transportation" means "actual transportation expense. We 
have contended all the time — and we find it has been in the mind of 
the legislators who passed these laws in the States — that that phrase 
means the freight charges, freight rates, from the point of produc- 
tion to the plant, and that it has nothing to do with local cartage 
any more than it has to do with the rent they pay for the plant or 
any othe rexpense they may have at the particular city. That is why 
we think the phraseology of any antidiscrimination statute that is 
passed, instead of being " cost of transportation " or " actual cost of 
. transportation " should be " common-carriers' rates." 

The South Dakota law provides for the equalizing of distance and 
the elimination of freight rates, so that there is precedent for that 
language in a statute. That is the statute that was declared constitu- 
tional by the Supreme Court of South Dakota, and the constitution- 
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ality a&med by the Supreme Court of the United States a year ago, 
in 226 United States, 157. 

Mr. Floyd. What is the exact phraseology of the South Dakota 
statute? 

Mr. MiNAHAN. South Dakota ? 

Mr. Floyd. Yes ; on that particular point. 

Mr. MiNAHAN. I can give it to you. 

Mr. Carlin. What is the style of that case? 

Mr. Danforth. Have you the name of the case? 

Mr. MiNAHAN. Yes; 1 have it. That is the one I gave a little 
while ago. State v. Central Lumber Co. (123 N. W., 504, South 
Dakota; 226 N. S., 157). The South Dakota law provides in the 
usual manner that a commodity in general use shall not be sold at 
a lower rate in one section than another : 

After equalizing the distance from the point of production, manufacture, or 
distribution and freight rates therefrom. 

Mr. Carlin. They used the expression "freight rates"? 

Mr. MiNAHAN. "Freight rates." 

Mr. Carlin. That appears to me to be a better expression than 
" common carrier." 

Mr. MiNAHAN. Possibly, and still is not that exactly what you 
mean when you say " freight rates "? 

Mr. Carlin. They may deliver by local common carriers. 

Mr. MiNAHAN. That is important in a proposition I have, which 
rests on that identical point. 

Mr. Carlin. That was what was running in my mind. 

Mr. Volstead. I will ask you whether that point was raised in the 
South Dakota case? 

Mr. MiNAHAN. No; the interpretation or construction of the lan- 

fiage of those statutes had never been raised imtil it was raised, as 
said, in our proceedings in Wisconsin. 

Mr. Volstead. Might there not be some question as to the consti- 
tutionality of an act that would place an additional handicap, such 
as increased cost, for instance, of local distribution? 

Mr. MiNAHAN. It does not occur to me that that can be so. The 
constitutionality of those acts has uniformly been upheld by not 
only South Dakota and the United States Supreme Court, but by 
the Supreme Court of Iowa, by the Supreme Court of Nebraska, and 
by the Supreme Court of Minnesota, upon the ground that within 
the police power of the State is the power to prevent monopoly ; and 
this legislation is all directed toward the prevention of monopoly 
upon the theory that the legislature may say to those persons, firms, 
or corporations who have been engaged in the practice of undersell- 
ing at one point and recouping their loss at another, that " You shall 
sell for the same price all over this State." 

There is one known commodity or price or item, is what I mean. 
That may yet be eliminated, so as to give all of the people of the 
State the price to which they, by reason of their location, may be 
entitled, a means of transportation that is open to all alike, to the 
big fellow and the little fellow, and that is the freight rate, because 
we have now transportation companies engaged in no other business 
than transportation, that are required to publish rates which are 
open to all alike, and which rates themselves are subject to some con- 
trol with reference to the amount. 
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Mr. Volstead. Do you believe that we could pass a law that did 
not make any allowance for freight rates? 

Mr. MiNAHAN. I confess that that is a proposition that never oc- 
curred to me before, and those constitutional questions are questions 
on which one can not very well hazard a guess which would amount 
to anything. 

Mr. Carlin. I did not catch that question. What was it? 

Mr. Volstead. Whether we could pass a law without reference to 
freight rates, fixing the price — that is, by the police power — that 
would extend that far. 

Mr. MiNAHAN. In that connection I will point out this much, with 
reference to that cartage charge : It would be conceded, I think, that 
we would interpret the law to mean that the local expenses of the 
plant are eliminated. That certainly has been passed on by these 
courts. They did not assume for a moment that the rental of the 
land upon which the plant stands, or anything of that sort, would 
form an independent element of the price. The idea of the legisla- 
tion is that all of the overhead expense goes into the basic price to 
which the cost of transportation from the point of production may 
be added. 

Mr. Volstead. It may be spread over the whole product ? 

Mr. MiNAHAN. It may be spread over the whole product, and that 
we have got to do in order to prevent this practice. In other words — ^I 
speak of the Standard Oil Co. because I represent the oil men, and 
when we think of the other fellow we think in terms of the Standard 
Oil Co. — suppose the Standard Oil Co. should say they want to put 
each plant on its own feet, and make this proposition : " Here is 
what we want to do : We want to send all this gasoline to Green Bay, 
Oshkosh, Fond du Lac, and these other little towns for a certain 
price, and then let each one of those plants sell it at whatever price 
they can sell at a profit." It would be right and just that we permit 
them to do that, if we were able to do it ; but to attempt to do such a 
thing would throw us into such a mass of figures and computations 
that the administration of the law would be a fizzle. So that, in 
order to curb the practice, it has been necessary to sav, " You shall 
sell all over the State, not for the same price, but for the same price, 
eliminating a known quantity — the cost of transportation " ; but we 
want to say " freight rates." 

Mr. Webb. Can you think how it is and why it is that within a 
radius of a hundred miles of Washington two or three different 
prices for gasoline prevail and that we find different prices here in 
this city — some 17, some 19, some 20 ; and I think over in Richmond 
they sell it for 25 cents, but the Standard Oil Co. sell at 22 or 22^ 
cents? Have you any explanation for that? 

Mr. MiNAHAN. I do not know whether in the East you have a 
difference in grades which would account for that or not. That 
difference in price was mentioned to me yesterday or the day before. 
But we go up against those identical propositions, or did before our 
State antidiscrimination law went into effect; there was absolutely 
no uniformity of price whatever. 

Mr. Carlin. You believe in uniformity of price ? 

Mr. MiNAHAN. I believe in the antidiscrimination law. I think 
that the antidiscrimination law is absolutely the only legislation 
31311— VOL 1—14 ^24 
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that can be passed so that the independent oil dealer and independent 
in other lines may call their souls their own. 

Mr. Morgan. Mr. Minahan, I think that in Oklahoma— the State 
which I represent, in part — they have a law which throws the oil- 
distributing companies under the corporation commission, and re- 
cently the commission made an order fixing the prices at which the 
oil should be sold in the various sections and parts of the State, 
which applied to all companies. What would you think about that 
as a proposition to protect the people in fixing the price of oil? 

Mr. Minahan. Eight offhand I would think that would be a little 
bit more than is necessary. We never want to get any legislation 
designed solely to protect the independent oil men. All this legisla- 
tion is designed to protect him merely for the purpose of benefiting 
the community at large, not to fix the price at which he will be able 
to do business. The one object of the antidiscrimination law is 
aimed at the evil practice of destroying a competitor by underselling 
at one place and recouping the loss at another. 

Mr. Morgan. You represent independent companies? 

Mr. Minahan. Yes. 

Mr. Morgan. I suppose you assume there is no danger in the inde- 
pendent companies and that all the danger is in the big companies? 

Mr. Minahan. Sometimes we assume that; it is not necessarily 
so, of course. 

Mr. Morgan. In our State, as I understand it, the bulk of the 
business is done by the independent companies, but these independ- 
ent companies were selling at different prices and in various ways 
and it became necessary that the State should actually fix the prices, 
and within the last six weeks the corporation commission assumed 
jurisdiction and the companies did not resist it; they agreed to the 
order. 

Mr. Minahan. I am not sufficiently familiar with legislation for 
fixing prices of service or commodities or public utilities to give an 
opinion, but I should imagine that would be a lot harder proposi- 
tion to work out than the antidiscrimination law, and what I should 
say now is really directed at a different evil. 

Mr. Morgan. Your object looks more directly to the protection of 
the independent companies than the consumer? 

Mr. Minahan. We are inclined to do that, all of us, but I know 
that it would be folly for me to come before this committee or any 
other body and ask for protection for the independent oil dealer; 
so that I come here with a proposition which, I say, is proper for 
the protection of the public, and I am advancing that, of course, as 
the attorney for the independent oil dealers. But I would not ad- 
vance a proposition unless I was sfitisfied that it was directed toward 
the welfare of the people themselves. Any other proposition that 
we might advance would be temporary and foolish. 

Mr. Morgan. Let me ask one more question. Do those independ- 
ent companies fix prices according to what would give them a rea- 
sonable profit, or do they, as a rule, sell simply under the prices fixed 
by the Standard Oil Co.? 

Mr. Minahan. Oh, they just trail the Standard. 

Mr. Morgan. That is a fact, is it not? 
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Mr. MiNAHAN. That is the fact. 

Mr. Morgan. That the Standard fixes the price? 

Mr. .MiNAHAN. There is no question about it. 

Mr. Morgan. And the independent companies are compelled, prac- 
tically, in order to do business, to follow along their trail? 

Mr. MiNAHAN. So much so that they often have to sell without a 
profit, and when oil goes up so that they can get a profit they are 
glad to sell for the extra tenth. 

Mr. Morgan. Then do you think, for the protection of the public, 
it might be wise as to those great concerns for the public, tnrough 
the Government, to exercise some control over the price, in orcfer 
that the price-fixing monopoly of the large concerns would not be 
imreasonable ? 

Mr. MiNAHAN. Well, I presume if such a thing is feasible that 
that is almost Utopia. If we could do that with all of our industries 
and all of our concerns, guaranteeing our people the commodities in 
general use and all the necessities of life at a reasonable price — if 
such a thing were possible by legislation, short of Socialism, or even 
Socialism — ^that is what ought to be done. 

Mr. Morgan. If we should place simply those large concerns 
under some restrictions as to price and leave the great mass of 
business to competition, would not that reach all the real danger 
that exists, and would it ever be necessary to go further? 

Mr. MiNAHAN. You refer to something I have noticed in the press 
about corporations doing $5,000,000 a year of business, or something 
of that sort? 

Mr. Morgan. Something along that line. 

Mr. MiNAHAN. I confess I have not given sufficient thought to 
that so that I could say anything that would be of any value to this 
committee. 

The Chairman. Have you read the tentative bill now before the 
committee, known as No. 1? 

Mr. MiNAHAN. No ; Mr. Chairman, I have not. I regret that, too, 
because I wanted to be prepared to go into the subject with you 
fully, but I did not read it. I have not any excuse for it except 

The Chairman. This bill proposes to supplement the anti-Sher- 
man trust law by adding section 9, in the following words : 

Sec. 9. That it shall be deemed an attempt to monopolize trnde or commerce 
among the several States, or with foreign nations or a part thereof, for any 
person in interstate or foreign commerce to discriminate in price between 
different purchasers of commodities in the snme or different sections or com- 
munities, with the purpose or intent to thereby injure or destroy a competitor, 
either of such purchaser or of the seller: Ptorided, That nothing herein con- 
tained shall prevent discrimination in price between purchasers of commodi- 
ties on account of differences in the grade, quality, or quantity of the com- 
modity sold, or that makes only due allowance for difference in the cost of 
transportation: And provided further, That nothing herein contained shall 
prevent persons engaged in selling goods, wares, or merchandise in interstate 
or foreign commerce from selecting their own customers, but this provision 
shall not authorize the owner or operator of any mine engaged in selling its^ 
product in interstate or foreign commerce to refuse arbitrarily to sell the same 
to a responsible person, firm, or corporation who applies to purchase. 

Mr. Carlin. What do vou think of that? 

Mr. MiNAHAN. I think that is subject to the same criticism in 
phraseology — in the phrase "cost of transportation." 
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Mr. Carlin. I agree with you about that; but do you think that 
that latter provision there, which applies to the products of mines, 
would apply to the oil business — ^the last five lines — 

but this provision shall not authorize the owner or operator of any mine en- 
gaged in selling its products in interstate or foreign commerce to refuse arbi- 
trarily to sell the same to a responsible person, firm, or corporation, who appUes 
to purchase. 

Mr. MiNAHAN. No; because the person from whom everybody 
buys petroleum products is a refiner, and he is not always connected 
with the person who takes it from wells. So, while oil wells might 
comes within the terms, to my mind it would not reailly make any 
difference, because the price fixing is done by the refiner. You see, 
the oil business is a little bit different from the mining business. 
While some of the oil companies own their own wells, and do take 
the crude from the wells and refine it, a great many refiners do not 
necessarily own their own wells, but buy the crude in the market, 
so that they are a separate institution really from the person or cor- 
poration that takes tne oil from the orl wells. 

Mr. Carlin. Then if that were amended to meet your criticism 
in reference to freight rates it would have your approval, would it? 

Mr. MiNAHAN. With one further suggestion. I noticed, I think, 
in reading it, the Wisconsin law says, "A competitor, or one who in 
good faith intends to become a competitor." 

For instance, the Barkhausen Oil Co. put a plant at Ironwood, 
Mich., which is right across the river from Hurley, Wis. They are 
practically one city, except the river and the State line divides them. 
The price there dropped some cents before the plant was erected. 
Under such a law the dropping of that price to keep out a competi- 
tor who had manifested an intent of going in there would be as 
much an offense as though it were done to one who was already in 
there, but under this law 

Mr. Carlin. In that one particular business, under that act — 
you have that in mind ? 

Mr. MiNAHAN. The Wisconsin act? 

Mr. Carlin. Yes. 

Mr. MiNAHAN. Oh, no; the Wisconsin act includes not only sell- 
' ing but buying and selling, and is aimed at the buyers of milk, butter, 
butter fat, poultry, and the like. So that you are not only prohibited 
in Wisconsin from selling a commodity in a general use lower in a 
community than another, but likewise from buying a commodity in 
general use lower in one community than in another. 

If I am not taking too much of your time I wanted to go a little 
bit further into that question of the cost of transportation and that 
cartage item, because that may become a more serious proposition 
as your deliberations go on than you may anticipate now. 

Here is the thing in the oil business that makes that pretty im- 
portant: They h«nve a central distributing plant, a big tank, that they 
fill up in these little towns along the railroad, and then they have a 
tank wagon, and they draw from the oil tank into the wagon, and 
they distribute it out around the town, and not only do that around 
the town, but out to the little towns in the country. If we are right in 
our contention that they can not include as an independent element 
of their price anything but freight rates, that requires them to sell 
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at the same price at those little towns out 5 or 6 miles as it does in the 
city where their plant is. And that will illustrate to you the reason 
that is back of their contention that they ought to be permitted to 
impose a cartage charge. And at first it occurs to one that it is en- 
tirely proper that they should do that. The thing that we do not 
like about this cartage charge is that in the nature of things it is 
likely to be elastic; 

Mr. Carlin. Under their own control entirely? 

Mr. MiNAHAN. That is it; it can be expanded or contracted to meet 
competitive conditions. While I am not going into that argument 
fully — ^we are arguing it quite fully before the Attorney General — 
I wanted to suggest it to you, so that if the argument were made 
that it will be understood it is not unanswerable; because it is en- 
tirely proper, when you analize it to the end, that this cartage should 
be included in the general basic price. While we would keep away 
from unnecessary interference with business, yet in order to prevent 
the practice it becomes necessary sometimes to go a little bit farther 
than we had originally intended. The. result would be to require 
them to carry that item in their /gjeneral overhead charge. 

Mr. Carlin. Let me ask you this question : Suppose that we confine 
it to carriers and do not allow anything on the cost of the product, 
that might in the last analysis compel them to sell that product to 
the independent distributers, who could, being entirely intrastate 
dealers, deliver the product plus the cartage — indeed, they would! 
have to deliver it plus the cartage. 

Mr. MiNAHAN. In order to live. 

Mr. Carlin. In order to live, and would not that be the result? 

Mr. MiNAHAN. Not necessarily so; it may be claimed that that 
might result. 

Mr. Carlin. Would not that be true of your own company, that 
you would have to do that, unless you could add the cartage to the 
price of your oil, and you would have to go out of the cartage busi- 
ness and leave that to some independent person, who could add the 
cartage charge? 

Mr. MiNAHAN. No ; not any more than the local grocery man does. 
If you go to a grocery store and buy a dozen bananas tor 10 cents 
and take them in your hand and walk away with them, you are not 
getting them any cheaper than if you should walk into the grocery 
man's store and order a dozen bananas and have them sent 4 miles 
out to your home. The grocery man performs that extra service as 
a part of his overhead expense and as a part of his means of getting 
business, and the independent oil dealers — I can not speak for all of 
them ; I know about the business of the Barkhausen Oil Co. — it fol- 
lows the price that it finds, that the Standard Oil Co, has fixed, of 
course. . - 

Mr. Carlin. You follow the Standard Oil Co.'s price, do you not? 

Mr. MiNAHAN. We have to as a matter of fact. 

Mr. Carlin. The trust always fixes the price at a certain figure, 
plus the freight rates? 

Mr. MiNAHAN. It is not always plus the freight rates. For in- 
stance, the city of Shawano has a 12^-cent rate from Whiting. The 
city of Green Bay is on a 10-cent rate from Whiting. That would 
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make a difference of pretty nearly 0.2 cent a gallon. If the price 
of gasoline in Green Bay is 15 cents you would expect to find the 
price in Shawano at 15.2 cents. The Standard Oil Co. have a plant 
at Shawano. They sell gasoline there for 15.1 cents, and they load 
it on a tank wagon and drag it over the country for a distance of 
22 miles to Green Valley, Wis., and sell it there at 15.1 cents. Some- 
times they do, and sometimes they do not charge cartage. 

Mr. Carlin. Why should they do that now when they really are 
the price fixers — they lead and you follow? 

Mr. MiNAHAN. They do that because they want to get it down 
to where is does not even pay to follow. We are not in business 
at Green Valley, but a concern we know of that is in business near 
Green Valley — 7 or 8 miles — went over there and took a tank wagon 
to Green Valley, and finding the price 15.1 cents turned around and 
hauled it back 7 or 8 miles, thinking they could better afford to do 
that and sell it at the place thev were then located at, several miles 
away, than sell it in Green Valley at 15.1 cents. That may be the 
reason it went to 15.1 cents. Tney do that elsewhere. We have 
received letters from independent oil men in which they say that 
where previously the cartage charge was a quarter, and a half, and 
three-quarters of a cent higher, when they sent it out into the 
country where they have competition there is no cartage charge; 
and a man who wrote me is a man who was previously in the 
employ of the Standard Oil Co., and he knew whereof he spoke, 

Mr. Carlin. Your idea is that nothing should be allowed for 
cartage, but that it ought to be charged into the overhead expenses? 

Mr. MiNAHAN. That is it exactly. In order to accomplish the end 
of the law, I think it necessary to do that. But it is the result of 
that construction was a wrong so great, in the minds of the average 
man, that it would be sufficient reason for not passing such a law — if 
that item of cartage were deemed important enough, it could, I 
think, be taken care of by a proviso in the law. 

I do not want to go bond for this phraseology, because I have not 
thought this proposition over long enough so that I know whether it 
would hold water or not, but it occurred to me that if that cartage item 
is so woefully important (we do not think that it is ; we think that its 
importance is artificial, and created for the purpose of making it 
hard to get these laws through and correctly interpreted when they 
are through), but if it is important, then we can add a proviso to 
that law like this : Provided that if any person, firm, or corporation 
engage in the sale and distribution oi a commodity in general use 
shall file with some governmental body or officer, which shall be 
designated to receive such report, a schedule of cartage charges, 
based upon zones, which shall have a designated radius from the 
point or distribution; and if such a person, firm, or coi'poration 
shall uniformly charge such cartage price within such zones, then, 
in addition to the foregoing allowances, of grade, quality, and com- 
mon carrier rates, there shall be a further allowance of such cartage. 
In other words, if it is so wonderfully important, let us make a 
special provision for it just as we do for freight rates. 

Mr. Carmn. I do not know the items that enter into the cost of 
oil, but it has always occurred to me that cartage in the rural sec- 
tions must of necessity be quite an item, where you have to employ a 
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man and two horses, and provide those animals with feed and the 
man with his pay. 

Mr. MiNAHAN. As a matter of practical fact, I think that the oil 
men find that a great many of their country hauls are cheaper than 
their city deliveries, and that is for this reason — how much does a 
tank wagon hold ? 

Mr. Hastings, Jr. From 400 to 600 gallons. 

Mr. Minahan. Mr. Hastings tells me that a man can load up a 
tank wagon in the morning with 400 or 600 gallons and go out 7 or 
8 miles and deliver that to one or two customers out there, all of it, 
and return and probably be back to the plant before the fellow in 
the city, who has loaded up his tank wagon with 400 or 600 gallons 
of oil, has peddled his load in smaller amounts around the town ; and 
that is because the country dealer has quite uniformly put in little 
underground storage tanks of 200, 300, 400, or 500 gallons capacity. 
So that they find, as a matter of practical fact, that it does not cost 
them any more to deliver out in the country, and that a man may go 
out with his 400 or 600 gallons and get back and have his money in 
the same time that a fellow can do it in the city. That is not always 
the case, but it is on the average. So, it is not a matter of such great 
importance ; if it were, then it would be charged all of the time. 

For instance, when the Standard Oil Co. said to us at Madison that 
the difference between the Hurley and Green Bay price was the dif- 
ference in cartage, we asked them some questions. Before that they 
said to us, " We found there was a little mistake at Hurley, and we 
have raised the price a half a cent." Raising it half a cent would 
still leave it 0.36 cent under what we claimed it ought to be under 
that law. So we said to them, " Do you mean to say that the cost of 
cartage accounts for that 0.36 cent that you are still low at Hurley? " 
And they said " Yes ; " and we said, " Do you mean to tell us that it 
costs you, by actual computation, figured to four decimals, 0.36 of a 
cent a gallon less to deliver gasoline and kerosene at Hurley than it 
does in Green Bay ? " And they said, " We do ; " and we said, " Do 
you always figure your cost of cartage as closely as that? " And they 
said, "Always; " and we said, " Do you always include it in the price 
as an independent item ? " And they said, " We do." Then we said, 
" The price of gasoline in Green Bay, Hilbert, Berlin, Fond du Lac, 
Oshkosh, Two Rivers, Manitowoc — towns within a radius of 50 or 75 
miles; towns of 30,000 or 40,000 and towns of maybe 1,500 — all on a 
10-cent rate from Whiting, Ind., the price in all of those places is 15 
cents ; do you want us to understand that you claim that the cost of 
cartage, by actual computation to the fourth decimal, is identically 
the same in all of those towns? " And they said, " Yes; why, yes." 
We told them very frankly that it did not look reasonable to us. 

Mr. Carlin. It must be different as to coal, where, for instance, the 
cartage would seem to me to be quite an item. 

Mr. Minahan. You mean that this cartage proposition, as applied 
to the coal business, would be, if not important in the oil business, 
more important in the coal business? 

Mr. (JARLIN. Yes. We are speaking now with reference to the 
adoption, of course, of a general rule. 

Mr. Minahan. That is the problem. We see the thing from our 
particular angle, but we do not always think of it as it anects every- 
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body else. I do not know enough about the coal business to speak 
with authority. Of course, there is really only one business that is 
handled the way the oil business is handled, and that is just the 
oil business. As the Supreme Court, in one of those cases that I 
mentioned in Iowa, Minnesota, or South Dakota, said, it is unique 
that there is not any other business which is handled in just the 
same way. Now, in the coal business, for instance, the little local 
coal dealer that does the delivering, he never mines it, and I do not 
know just exactly the way he does do business; but it is not done 
from a central distributing plant in exactly the same way that the 
oil business is carried on. Of course, he has his coal vara, but very 
frequentlv those fellows buy from a larger dealer right in the same 
town. They do not deal with the jobber or the miner. 

Mr. Morgan. Mr. Minahan, fundamentally why should not a man 
have a right to make his price according to the cost of transporta- 
tion plus the cost of cartage ? Would not that be fair? 

Mr. Minahan. It would; I said that; and it would be fair to 
go further and say to him, " Here, if it costs you $500 a month for 
ground rent in this town and only $200 ground rent in that town, 
that town ought to get the benefit of it " ; but, as I have said, that 
item has got to go overhead, because it is not a fixed charge like com- 
mon-carrier rates. There are some things we have got to put into 
overheacP expense. 

Mr. Morgan. Why have you got to ? 

Mr. Minahan. We have got to make a workable law — make a law 
that can be administered — one that will accomplish the destruction 
of the evil it is aimed at. We do not want to interfere with busi- 
ness any more than we have to. 

Mr. MORGAN. We are striking at unfair competition, where one 
concern is destroying another with unfair competition? 

Mr. Minahan. Yes. 

Mr. Morgan. Have we not got to take into consideration the ex- 
pense of running the business at a given city? It certainly would 
not smack in any way of unfair competition to t^ke into considera- 
tion the rent a man pays and cartage and the other conditions at 
that city? 

Mr. Minahan. No; if you can do that and limit and define it 
positively so that it can not be made a charge which can be con- 
tracted and expanded to meet competition, we are perfectly willing 
it should be done ; but what we want to keep away from are the items 
that are elastic. 

Mr. Morgan. Suppose one merchant pays $50 a month, and an- 
other pays $100, or one merchant owns his establishment and his 
real property and business house, and another does not. The law 
does not take notice of those things, but lets each man sell as cheaply 
as he can according to the conditions. 

Mr. Minahan. Yes: I think it is perfectly right, and we do not 
want to interfere with that proposition any more than we have to; 
but if in order to prevent what we know to be abuses, we have to 
encroach upon their desired method of doing business, why, that is 
a result directly of legislation, but the legislation is the necessary 
and direct result of their evil practices. 

Mr. Morgan. Let me ask you another question. I noticed awhile 
ago, when you gave offhand the form of the law that you would 
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enact, you said : " Provided any person, firm, or corporation engaged 
in the sale or distribution of articles in common use."* Was that done 
intentionally? 

Mr. MiNAHAN. I have fallen into that because most of the State 
statutes are framed in that maimer. 

Mr. Morgan. You will observe, I think, that these laws we have 
tentatively here do not use any expression like that. It includes all 
the kinds and characters of business, articles, and products, but does 
not tend to limit its application. Have you thought of that matter? 
Do you think it would be wise, in, as much as the prevention of 
monopoly is the protection of the people against general abuses — to 
put that kind of a phrase in the statute we pass ? 

Mr. MiNAHAN. I would say, ofiThand, probably not; that it might 
precipitate you sometimes in the administering of a law into a pretty 
serious question as to whether or not a commodity was within legal 
'definition a commodity in general use. I presume there might be 
some trouble with that phrase. 

Mr. Carlin. You probably have heard a great number of people 
say they want the Government to fix the price of products — want 
to take that privilege away from you and have the Federal Govern- 
ment fix the price. You would not favor that, would you? 

Mr. MiNAHAN. I do not know what I ought to say as attorney for 
the independent oil men. I don't know what their interests demand. 
Apart from my duty to my client to examine things in that light, I 
should say that my inclination would be against such a thing as that. 

Mr. Morgan. May I ask one question? You said here repeatedly 
that the Standard Oil Co. fixes the prices and that you follow in 
their trail. Do you not think it would be about as fair for the Gov- 
ernment to fix the price as that the Standard Oil Co. should fix it? 

Mr. MiNAHAN. It would be a whole lot fairer ; there is no question 
about that. 

Mr. Morgan. Then, why not do it? 

Mr. MiNAHAN. I do not know whether that would be the proper 
remedy or not, whether we ought to say that somebody has got to 
control it and let the Government do it, or whether we ought to let 
it go back into the competitive channels again; and if that can be 
done, perhaps that course would be better; I think monopoly can 
be prevented by taking away the weapons of monopoly. 

Mr. Morgan. Suppose a trade commission had jurisdiction over 
the Standard Oil Co. and big concerns, and that that commission 
could fix the price, but would have no jurisdiction over smaller con- 
cerns, because they are not monopolies; do you not think it practicable 
for the Government to supervise the prices of those few big concerns? 

Mr. MiNAHAN. That is really too big a proposition for me to get 
hold of. I have not thought of and I have not considered the ad- 
visability of the trade commission or of the Government fixing the 
prices. 

There is one more matter I want to draw your attention to, con- 
nected with our friend " costs of cartage." I will say that the cart- 
age alone is not of such great importance to us, because, although 
they can squeeze from 0.3 to 0.5 of a cent out of us sometimes on 
cartage, they can do a lot worse to us, perhaps, than that. While 
they might on the cartage squeeze us, we might perhaps have a fair 
opportunity of making uiem show us the figures, as they have under- 
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taken to do now in Wisconsin, although they were asked on the 2d 
of January, and they have not been able to snow it yet, but they say 
that this phrase, " cost of transportation," means actual transporta- 
tion expenses, and that is one thing that interested us when we saw 
this word " actual " in the bills that I refer to. If there is any 
question about the phrase " cost of transportation," whether or not 
that means "actual transportation expense," it seems to me that 
putting the word " actual " before " cost of transportation " rather 
helps their interpretation than ours, so that, at any rate, I think the 
word " actual " ought to be omitted. 

Mr. Floyd. How would you differentiate between cost of trans- 
portation and actual cost of trai^portation ? 

Mr. MiNAHAN. I do not think that it can be differentiated. But 
the fellow who tsavs to you it means " actual transportation expense " 
will ««y to you, "Why, cost of transportation, you know what that 
means. There was no necessity for putting the word actual in there, 
unless it meant actual expense.^^ Do you not see ? 

Mr. Floyd. Would that include cartage? 

Mr. MiNAHAN. Yes; that would include cartage and everything 
else. They would say, " If it was not necessary to include ' actual,' 
what was the sense of putting ' actual ' in there ? " That would be 
their argument. 

We are in a port town — Green Bay. The Standard Oil Co. there 
has two large distributing tanks of a million and a half gallons 
capacity each. The Standard Oil Co. is big enough to own tank 
steamers, and they bring their kerosene and gasoline to Green Bay 
in a tank steamer. They run that tank steamer up to their bi^ tank 
of a million and a half capacity and just shoot it full of gasoline or 
kerosene. The Standard Oil Co. owns these tank steamers. The 
Standard Oil Co. is not by tank steamer a common carrier of kere- 
sene and gasoline. There is no common-carrier tank steamer on 
Lake Michigan. 

Now, then, they say to us, " If we can not make this cartage charge, 
why, we will have to take that out of our price, and that will cut 
your market; and if we can make the cartage charge, then we will 
have to make the price on the basis of actual transportation. That 
means we will have to put in a price based on actual transportation 
expense; that means we will have to base our price at Green Bay 
not on rail rates but boat rates; and since the boat rates are about 
one-tenth of the rail rates, we will have to take the bottom out of 
your market in Green Bay in that way," leaving us the privilege of 
dropping the proceeding and crawling out of the first hole handy, 
because, if we were right in our interpretation, they would drop the 
bottom out of the market in Green Bay ; and if we were wrong, they 
would cut the heart out of us with boat transportation prices. 

Now, the question is whether there will be permitted 

. Mr. Morgan. Just there, when you want to put in " common car- 
riers," you want to make it so that the Standard Oil Co. will not 
apply the cost of transportation to the cheap cost which they have 
in transportation in their own steamers, but must add to it the cost 
of railroad transportation? 

Mr. MiNAHAN. That they shall sell at the same price in Green 
Bay as in the rest of the State, eliminating common-carrier trans- 
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portation. That is a thing that is open to them and their competi- 
tors alike. 

Mr. Morgan. Would it not be better for the public to apply the 
proposition of actual cost of transportation and get the benefit of 
the cheapness of cost on this production; make the Standard sell 
and take into consideration the cheap cost of transportation? 

Mr. MiNAHAN. A benevolent despotism is regarded as the ideal 
form of government. 

Mr. MSrgan. Then you think the main object of this is to make it 
operate to the benefit of the independents and keep them in business? 

Mr. MiNAHAN. Not at all. I am not so short-sighted as that. I 
will explain that proposition to you this way : It is a favorite argu- 
ment of the monopolists, and I have heard it many a time before, 
that the people are entitled to the advantage of their location and 
they are entitled to all the economies that big business can give them, 
ana all that sort of thing. There is no question about it, and the 
only trouble is that the people have not been able to get it. If the 
Standard Oil Co. could bring kerosene and gasoline to Green Bay 
and sell it there cheaper on account of boat transportation, if tliey 
did not go ahead and abuse their unlimited pow«r, boosting the price 
when they do not have a competitor, n« would not have a look-in on 
that proposition, j&rt here is the idea : Just as soon as you recognize 
die right of the Standard Oil Co. to bring that in upon their ex- 
clusive lines of transportation you admit their right to obtain mo- 
nopoly. 

Mr. Morgan. Mr. Minahan, in effect, do they not have a monopoly 
now? You say that prices are fixed by them, and it is simply a 
monopoly, only they give you the privilege of distributing these 
goods and taking part of the profits out of the monopoly. 

Mr. MiNAHAN. Exactly; we say that they have a monopoly, but 
we are going to take out one of their fangs, so they will not sting 
the people ; there is the idea. 

Mr. Morgan. Will they not still have the fixing of prices ? 

Mr. MiNAHAN. They will. I do not argue for a minute that the 
antidiscrimination law is a panacea for all of our ills against mo- 
nopoly, but I say it is a very effective check on monopoly, because 
you take off one of its strong right arms. 

Mr. Carlin. Otherwise you could not do it? 

Mr. MiNAHAN. Exactly. 

Mr. Morgan. If prices are fixed by monopolies, how does that 
benefit the people? 

Mr. MiNAHAN. While it may be a monopolistic price and all that, 
although the old economists did not always want us to think so — 
there is a difference between actual and potential competition. They 
used to say that monopoly would not get its price above what was 
right, because of potential competition, the competition that would 
spring up, but they are not half as much afraid of potential competi- 
tion as they are of the fellow who is actually there on the ground 
and alive; and if you can keep the independent alive and in the field 
you have a force for keeping the price down to somewhere near what 
IS right, because those independents are there. 

Mr. Morgan. Take this proposition: Is it not a fact that under 
the present law, or even if your own suggestions here should be 
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enacted, that the Standard Oil Co. could drive every independent 
company out of business if they wanted to ? 

Mr. MiNAHAN. They could not be making a profit in the State. I 
believe they would have to sell pretty low in order to drive tJlie inde- 
pendents out, and still make a profit. 

Mr. Morgan. Would not their better facilities of transportatioii 
that you refer to, alone give them suflScient extra profit to drive you 
out of business ? 

Mr. MiNAHAN. That is limited now to two ports in Wisconsin, 
with all of the lake front that Wisconsin has, and that is connected 
with the proposition I was going to make after the one I had entered 
upon. The Standard Oil Co. said, "Oh, the people of Green Bay 
are surely entitled to the advantage of their location," and we ac- 
knowledge the beauty of the sentiment, but there is the idea: Ke- 
waunee IS right across the peninsula from Green Bay, 33 miles, on 
Lake Michigan. The Standard Oil Co. has no competitor there. 
They have a little tank there by the railroad track, and they run in 
a tank car, and load it into that tank and use that tank as a distribut- 
ing center. Why do they not stop their steamship there? If trans- 
portation is so much cheaper, why do they not stop their steamships 
there? They do not want to, because they use their transportation 
facilities more in the nature of a club. But just as soon as it might 
be established that this phrase " cost of transportation " means actual 
transportation expense, and that they not only might, but, under the 
law, would be compelled to put in a price based upon boat transpor- 
tation, then what competitor will ever go into Kewaunee? If any 
competitor goes into Kewaunee, in goes another tank, and then the 
tank steamer will stop there and fill the tanks up; down goes the 
price to the tank steamer transportation basis, with which we might 
be able to compete and barely live, and he might not. The very fact 
that they can do that is going to keep a competitor out of Kewaunee. 
Nobody is foolhardy enough to go into Kewaunee, because they know 
just as soon as thej do, in comes the tank steamer, and down goes the 
price, and competition is bound to run dry. That results in keeping 
competition out of Kewaunee. 

Mr. Carlin. Where does your company get its oil? 

Mr. MiNAHAN. From a great many different independent refiners, 
but rarely ever from the Standard Oil Co. itself. Of course, when 
we do buy it from the Standard, we buy it in tank cars directly from 
their refineries. 

So, I say it is a beautiful sentiment that the people on the Lake 
should get the advantage of their location. They never will until a 
competitor comes in; and the reign of low prices will end with his 
funeral. When he is gone, if one of those tanks springs a leak, or 
they do not care to stop a tank steamer, or it happens to be too stormy, 
in would come the tank cars by rail, and then the price would go up 
to the rail price again. It would be simply leaving it in the power 
of the Standard Oil Co. to crush its competitor at will. 

Mr. Carlin. It has no competitors if it fixes its own prices. 

Mr. MiNAHAN. It has competitors, although it fixes its own price. 
It has fixed prices with reference to competition. For instance, here 
was the price of 15.1 cents at Green Valley. They have a monopoly; 
they fixed the prices at Green Valley. Why do they drop it to 15.1 
cents? Their competitor was not underselling them; their competitor 
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was selling at their price, but they want the business, so the very 
existence of that competitor who is willing to take their business is 
reason enough for them to cut the price. When we went into Hurley 
and Ironwood, they sold 30,000 or 40,000 gallons a month. The first 
month we were there we sold 15,000 gallons. They can not afford 
to let us take half of their business, and that is why they dropped 
the price. 

Mr. Carlin. If they sold at the same price to the 'public, they 
would not be losing a great deal, if you bought that oil from the 
Standard Oil Co. They would just simply be shifting their customer. 

Mr. MiNAHAN. We buy the oil from the refiner; we would not buy 
from the local* plant, but buy in tank cars from the refiner, and put 
it into our own plant and then compete, and that is only done in 
stress of circumstances when we need it. We ordinarily buy from the 
independent refiners. There are scores of those. I do not know 
exactly what the proportion of the output is, but I think there are 
scores of indepenaent refiners from whom they customarily buy all 
of their products. 

Mr. Carun. But if the average independent buys his product from 
the so-called competitor, there is really no competition — just simply 
a change of customers. 

Mr. Minahan. I have not speculated on the possibilities of that, 
because it is a rare circumstance when it is done, I know. I do not 
know whether an independent could buy from the refinery of the 
Standard Oil Co. and still compete with it in the local trade or not. 
Of course, they could fix the price so a fellow could not do that. 

Mr. Carlin. Does not the Standard Oil Co., including the inde- 
pendent companies they sell to, control about 90 per cent of the re- 
fined oil? 

Mr. Minahan. I really have not any idea. 

Mr. Hastings, Jr. I could not give you the percentage ; they might 
control that much of the crude, but they would not control 90 per 
cent of the refined products. 

Mr. Carmn. I thought that was the figure. 

Mr. Hastings, Jr. That might be so oased upon the crude pro- 
duction. 

Mr. Carlin. Not as producers but as refiners ? 

Mr. Hastings, Jr. The Standard Oil Co. make their money on the 
control of the crude oil and pipe lines. 

Mr. Morgan. They do not own any oil wells? 

Mr. Hastings, Jr. Oh, yes; they do. 

Mr. Morgan. They do own the oil wells? 

Mr. Hastings, Jr. Yes, sir ; they own the biggest majority of wells 
in the country. 

Mr. Morgan. That is contrary to my idea. I thought that they 
were not so much the owner of wells as that they buy the oil from 
the owners of the wells. I thought they bought the crude oil. 

Mr. Hastings, Jr. Thej do buy a great deal of crude oil. They 
control nearly all pipe lines, and the owners of wells have got to 

five it to them, because they can not go anywhere else. The oil 
as got to go in the pipe lines, and the owner of the well has got to 
turn it over for the amount of money they offer. 
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Mr. Morgan. Take the situation in Oklahoma. The Standard 
does not own very many wells in that country, but the Standard buys 
their oil ? 

Mr. Hastings, Jr. Buys their oil; that is true to a large extent 
in Oklahoma and Kansas. 

Mr. Floyd. Eight in that connection, Mr. Morgan, a gentleman 
who was in the oil business in your State told me this — ^I do not 
know whether it is correct or not — that when a man discovered a 
rich oil well in Oklahoma he could not sell a gallon of oil to the 
Standard until he incoporated his company or well, and that when 
he incorporated a company that he could not sell a gallon until he 
had made a perpetual contract with the Standard to give it the 
entire output, and then he said he could furnish it all the oil he 
could produce. Do you know whether that is the condition ? 

Mr. Morgan. I do not. 

Mr. Floyd. A man engaged in the oil business told me that was a 
fact — ^that they made contracts then to take the entire output, but this 
cori>oration would own the well, and that the Standard would have 
the exclusive contract to take the entire output of the well. 

Mr. Morgan. I noticed in the Tulsa papers that there is a good 
deal of trouble about the price the Standard pays — that they fix the 
price. 

Mr. Carlin. Mr. Minahan, have you made all the suggestions you 
care to make to the committee ? 

Mr. Minahan. I have just one more point to discuss, and that is 
the consideration of the freight proposition or cost of transportation. 
It is important that it be kept in mind that it seems to be the present- 
day theory that one of the things we have got to do to unharness 
ourselves from the hold of monopoly is to divorce industrial and 
transportation activities. And in connection with my argument on 
this boat-transportation proposition, I want that kept in mind, that 
that is an illustration of the importance of keeping the activities 
of industrialism and transportation separate. If the Standard Oil 
Co. is to engage in the buying and selling of petroleum products 
it can not be to our interest to permit it also to engage in the busi- 
ness of transporting such products by tank steamers; and the price 
must either be based on the common carrier transportation that is 
open to the competitor or else they must be compelled to become 
common carriers and carry it for us, too. I think that is all. 

Mr. Floyd. Do any of the independent refineries own pipe lines? 

Mr. Minahan. I am not in a pipe-line district, and I really do 
not know very much, if anything, about it. 

Mr. Floyd. The Standard Oil Co., I understand, has a pipe line 
from Oklahoma to New York City. 

Mr. Hastings (of Green Bay, Wis., who was with Mr. Minahan). 
It goes to Bayonne, N. J. 

Mr. Floyd. Thev own that pipe line ? 

Mr. Hastings, les. 

Mr. Morgan. The pipe lines are common carriers. 

Mr. Floyd. The cost would be very different by transporting it 
through pipe lines and transporting it by the ordinary common car- 
rier, such as the railroads, or even boat lines. It would be a much 
cheaper means of transportation and one which would give them 
an advantage in transportation; and, construing the statute as you 
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do, they would still have that advantage, although it might be an un- 
fair advantage. 

Mr. MiNAHAN. It is not an unfair advantage so long as they are 
charging only the common carrier transportation that is open to 
competitors. We object to the phrase "cost of transportation." 
We insist that instead of the words " actual cost of transportation " 
there should be the phrase, in any antidiscrimination law, " common 
carrier rates " or " common carrier transportation rates." And if it 
were thought that such a phrase would exclude a cartage allowance 
in a business where cartage should not be excluded, then a proviso 
could be put in which would provide for a further allowance for 
cartage, provided it be based upon a schedule previously filed. If 
you do not do that, if it is to be left elastic, then it would not be 
any good at all ; but it would not hurt anybody if they scheduled 
a uniform cartage charge and adhered to that. 

Mr. Volstead. How do you establish that a rate is fixed with the 
intention of destroying a competitor ? 

Mr. MiNAHAN. How do I connect those two? 

Mr. Volstead. How do you establish it? 

Mr. MiNAHAN. Well, we have not reached the point yet in our 
proceeding where we have got to establish it. In our case in Wis- 
consin, we have in mind that we will prove that the price was 
higher before we went in there. We can prove that. We can prove 
that they knew we were coming in there when they lowered the 
price, and we can prove that the price now is lower than it ought 
to be, and proving those facts, I think their intent in lowering the 
price can properly be inferred. Of course, the intent in every- 
thing must be proven by circumstances and facts. You never can 
put a witness on the stand to say what the intent was unless you 
should happen to get them in an admission. 

Mr. Volstead. I presume it would not be possible to prove it at all. 

Mr. MiNAHAN. No. I do not suppose you could put a witness on 
the stand and have him say they did it with one intent or with 
another intent. 

Mr. Carlin. It seems to me that if you were to succeed in elimi- 
nating the cost of cartage you would be at a greater disadvantage^ 
than you are. 

Mr. MiNAHAN. I do not think so. 

Mr. Carlin. Because of the very suggestion you made a few 
moments ago, that if cartage is not to be included in the price to 
the consumer, then necessarily it would be -excluded. 

Mr. MiNAHAN. Not at all. 

Mr. Carlin. And that would bring the price lower still and com- 
pel you to sell at a lower price, unless we had some method by which 
we could compel it as an overhead charge, and I doubt whether 
we could compel that. But if we eliminate it, which we probably 
have the right to do, it would enable them to exclude it from the 
price to the consumer. You understand, I am taking it from your 
standpoint. 

Mr. MiNAHAN. I understand the angle from which you are asking 
me to look at it, but notwithstanding that, the idea is that they 
are going to sell their product at a price that brings them a profit, 
and when they do so we can likewise be in business and make a 
profit. They can lower the price at any time they wish; they can 
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cut their price in two on any theory ; and so, if .we take the cost of 
cartage out of their price as an independent element, it will simply 
go back into one of the other elements, because, you know, there are 
in fact two elements in the retail price. We will take this propo- 
sition : 

Let us suppose that the Standard Oil Co. does business all over 
the State of Wisconsin and has competitors all over the State of 
Wisconsin. If that were true this law would result in their having 
a flat base price for Wisconsin, and the price in any city would 
be the flat base price plus transportation from Whiting, Ind., to that 
citj. It is our position that there would be those two elements in the 
price. They say there are those two elements, and also a third ele- 
ment. Now, if that third element should be eliminated as a distinct 
item of the retail price it will ^o back into the base price; it will 
surely be in there, but it will be m there as a part of one of the two 
elements of the price and not as an independent third element of it. 
Making it a distinct element is what gives it elasticity. 

Mr. V OLSTEAD. How would this suggestion strike you : Suppose 
you put in a provision that if they did sell at less in different locali- 
ties or to different individuals in the same locality that it would be 
prima facie evidence that they did intend to injure or destroy a com- 
petitor ? 

Mr. MiNAHAN. Well, now, you are tackling me on a legal proposi- 
tion which I am not able to handle. 

Mr. Volstead. It seems to me it is going to be extremely difficult 
to prove the intention to injure or destroy a competitor. 

Mr. MiNAHAN. I do not think 

Mr. Volstead (interposing). They might be able to prove, on 
the contrary, that they did not intend to do so, but it might be well 
to put the burden on them instead of on the one attacking the prac- 
tice. 

Mr. MiNAHAN. I see your proposition, and that may be entirely 
proper. But if these propositions are submitted to juries or the 
courts and they can not find an intent, where the reasonable infer- 
ence from the facts is the intent, then we can not hope to get away 
and never can get away from monopoly. We never can get away 
from monopoly until our people are educated to get away from it; 
until the people understand that they have got to get away from mo- 
nopoly. The people ought to be made to understand that proposition 
and that the responsibility is upon them. If you give the people a 
law whereby they can test monopoly for themselves and they do not 
do it, then the people can not rid themselves of monopoly. That is 
my theory. 

The Chairman. We are very much obliged to you. Mr. Joi.es 
desires to be heard for 15 minutes. 

STATEMENT OF ME. CHAELES H. JONES, OF BOSTON, MASS. 

Mr. Jones. I am a shoe manfacturer. Since arriving here this 
morning I have hastily examined the bills that have been prepared 
by the chairman of this committee, as I understand it, and I will 
only take time to refer to those points that seem to affect or apply 
to the industry in which I am engaged — that is. the manufacture of 
shoes. 
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In section 10 of the first bill it is provided : 

That it shall be deemed an attempt to monopolize trade or commerce among 
the several States, or witli foreign nations, or a part thereof, for any person in 
interstate or foreign commerce to make a sale of goods, wares, or merchandise, 
or fix a price charged therefor, or discount from or rebate upon such price, on 
the condition or understanding that the purchaser thereof shall not deal in the 
goods, wares, or merchandise of a" competitor or competitors of the seller. 

In the business in which I am engaged the merchandise is not sold, 
but machinery is leased on condition that you shall not use other p^- 
ple's machinery. It would seem to me that if you so desired it would 
be possible to cover that point in this section. The machinery we 
use is leased to us and the price is made dependent on the fact that 
we use only machinery of a certain company. Now, I do not think 
that would come under this section as now written. 
.Mr. Floyd. They do not sell, but they lease? 

Mr. Jones. They lease the right to use the machinery. 

Mr. Floyd. They lease the shoe machinery on the sole condition 
that they are not to handle any 

Mr. efoNES (interposing). That you will not use any other per- 
son's machinery in connection with it. 

Mr. Morgan. That is patented machinery, I suppose ? 

Mr. Jones. Some is and some is not, sir. They tie it all together, 
patented machinery and unpatented machinery. 

It seems to me that section 12 of this bill is of extreme importance 
to our business. That is the section that provides that whenever in 
any suit or proceeding, civil or criminal, brought on behalf of the 
Government, a final judgment or decree is rendered against any cor- 
poration to the effect that any corporation has entered into a contract, 
combination in form of trust or otherwise, or conspiracy in restraint 
of trade, that a private individual can use that evidence up to a cer- 
tain point. I understand that some people have declared that section 
to be unconstitutional, but I know that some very good lawyers say 
it is perfectly constitutional. But we consider it of the utmost im- 
portance. Tne big corporations with which we deal are not espe- 
cially afraid of the Government in a great many cases, because the 
Government's procedure is very slow, it is very cumbersome, and 
before the Government can actually get into operation, to save them- 
selves they can change their method and accomplish something else, 
but they are afraid of the man they are wronging. If a man is a 
real sufferer from the acts of the corporation and has the right to 
proceed against the corporation they will take notice of that. Under 
this act it is possible to use information that the Government has 
obtained, information which an individual could not possibly obtain 
for himself; that is, an individual can not summon witnesses and 
obtain information that the Government gets in all these suits. If 
Government information and evidence were available for the use of 
individuals, it would have a very strong deterrent effect upon the acts 
of a great many of these corporations. 

I am not discussing these things as a lawyer, because I am not a 
lawyer, but as they strike me as a manufacturer. 

Now, section 13 provides — 

That any person, firm, corporation, or association shall be entitled to sue for 
and have injunctive relief. 
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That, I understand, they do not have now ; that every action that is 
brought against these trusts must be brought by the Government. 
The fact that under this bill an individual, firm, corporation, or 
association shall have the right to proceed strikes me as exceedingly 
useful and important. 

Mr. Carlin. Then you favor bill No. 1 as a whole ? You think it 
is good legislation, do you ? 

Mr. Jones. Yes ; I think it is first rate. It meets the conditions 
under which we are operating in a great measure. 

Now, taking up bill No. 2, I will refer particularly to the third 
section, which provides : 

To prevent competition in manufacturing, making, transporting, selling, or 
purchasing of merchandise, produce, or any commodity. 

I think that section should provide for making, transporting, seal- 
ing, leasing, or purchasing of merchandise, produce, or any com- 
modity. 

Mr. Carlin. What bill is that? 

Mr. Jones. It is No. 2, sir ; and it is on the page that is numbered, 
at the bottom, with the roman numeral 10. 

Mr. Carlin. From what line are you reading? 

Mr. Jones. Line 14, under the heading : 

Third. To prevent competition in manufacturing, making, transporting, sell- 
ing, or purchasing of merchandise, produce, or any commodity. 

It would seem to me proper to put in there, " selling, leasing, or 
purchasing of merchandise,^' in order to make it a little more in- 
clusive. 

Mr. Mitchell. Carrying out the idea suggested in your previous 
remarks ? 

Mr. Jones. Yes; it is the same suggestion. Whether it would 
apply or not, I do not know. 

The next is No. 3, providing legislation regarding interlocking 
directorates. Interlockmg directorates operate unfavorably in our 
business. We believe that directors of banks, of one bank or one trust 
company, should not be directors in another bank or another trust 
company. It happens that in our community one or two individuals 
are directors in a large number of enterprises, and if a merchant for 
any reason incurs the disfavor of a particular director it means that 
that director carries his prejudice against him in all the boards of 
which he happens to be a member, and it prevents a man's request for 
credit receiving favorable consideration. That is an experience I 
have had and seen on boards of which I have been a member and I 
know that occurs frequently. There are always pros and cons when 
a man asks for credit at a bank. Some of the directors will say the 
bank should favor his claim, while other directors will say that the 
bank should not extend the credit to him. Some director will cite 
the experience had with a man in another institution, and that often 
settles the matter, as far as the man's credit is concerned. 

Mr. McCoy. Is that true of trust companies as well as of banks ? 

Mr. Jones. I think so. 

Mr. McCoy. Do not the trust companies loan on collateral ? 

Mr. Jones. Yes ; but they loan on paper, too. 

Mr. McCoy. On two-name paper? 
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Mr. Jones. On single-name paper; at least they do in our com- 
munity. Of course, there may be nominal indorsements of a cor- 
poration, or something of that sort, but it is practically single-name 
paper. 

Mr. Webb. Trust companies are usually connected with some 
bank, are they not ? 

Mr. Jones. Not directly, but they are often closely affiliated, and 
I think they are very generally so affiliated in our community. It 
has worked out in a number of instances that a man has been denied 
credit because of hostility to him as a result of the fact that some 
man had something against him beca'use of happenings in another 
board. That often times cuts out a man from obtaining the consid- 
eration he would otherwise obtain. 

In Boston the consolidation of banks has gone to great lengths. 
One of our banks, the Shawmut Bank, is now composed of over 30 
banking institutions which it has absorbed and consolidated, and 
others, although not to the same extent, have consolidated a great 
number of smaller institutions, so that a man's banking opportuni- 
ties there are rather limited, as compared with the size of the com- 
munity ; that is, there are very few places where a large operator or 
a big merchant can go in the city or Boston and get credit unless he 
finds that the institutions are interlocked in some way, so that on 
account of any prejudice held against him for any reason, not neces- 
sarily on account of his financial condition, he is unable to obtain 
the necessary credit. 

Mr. Carlin. And he may be enabled to get credit that he is not 
entitled to for the same reason ? 

Mr. Jones. Certainly ; and it frequently happens that some do get 
credit because of the friendship of one of these interlocking directors. 

Then the only other observation I care to speak about in regard to 
these interlockmg directorates is this : That where bankers are sell- 
ing securities of a corporation it does not seem to me proper that 
they should be members of the board of directors of that corpora- 
tion. I have seen that in our community, and under those circum- 
stances they makes their own prices as buyers and sellers. It is cer- 
tainly doing the corporation and the public an injustice in that direc- 
tion. I think a banker that is handhng the securities of a company 
ought to keep off its board of directors. 

Now, the bill providing for the creation of a commission 

Mr. Carlin (interposing). That bill is not before this committee. 

Mr. Jones. I see. 

Mr. Carlin. The first three bills only. 

Mr. Jones. Then I will not say anything in regard to that bill. 
However, there is one suggestion in regard to House bill 1210G, a 
bill introduced by Mr. Levy, of New York. 

Mr. Carlin. That is a commission bill, is it not ? 

Mr. Jones. It says here, "Kef erred to the Committee on the 
Judiciary." 

Mr. Carun. I understand, but does it not provide for a com- 
mission? 

Mr. Jones. Yes. 

The Chairman. Well, that is before the Interstate Commerce Com- 
mittee, and I might say, with respect to bills providing for commis- 
sions, that I do not think this committee will consider them. 
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Mr. Jones. There is one clause in that bill which I think is very 
important. There is in this bill, which is marked as being referred 
to the Judiciary Committee 

The Chairman (interposing). There are several bills which have 
been referred to this committee relating to the creation of an inter- 
state-trade commission, but the jurisdiction of that subject belongs 
to the Interstate Conmierce Committee, and your remarks on that 
subject had better be made before the Interstate Commerce Com- 
mittee of the House. I make that suggestion to you, although we 
are willing to sit here and hear you. 

Mr. Jones. Well, I will not* talk about those bills, then. 

The Chairman. It would be of no avail, because the committee is 
not going to consider the matter of perfecting bills which relate to 
an interstate-trade commission and, therefore, any arguments along 
that line ought to be made elsewhere than here. Have I made 
myself plain ? 

Mr. Jones. Quite plain, sir. If those bills are not to be considered 
here I do not want to say anything about them. 

Mr. Mitchell. Did you not want to say something about the patent 
question? 

Mr. Jones. Yes; it was the clause relating to patents that I wanted 
to discuss. It might be well to mention the matter so you can see 
my idea. It is in relation to section 21 of H. R. 12106, which is as 
follows : 

That in case the owner or holder of any patent issued under the patent law 
has made use of the exclusive rights and privileges which, as such owner or 
holder, he controls, so as unduly to limit the facilities for transporting, pro- 
ducing, manufacturing, supplying, storing, or dealing in any article which may 
be a subject of trade or commerce, or so as to restrain or injure trade or 
commerce in relation to any such article, or unduly to prevent, limit, or lessen 
the manufacture or production of any article or unreasonably to enhance the 
price thereof, or unduly to prevent or lessen competition in the production, 
manufacture, purchase, barter, sale, transportation, storage, or supply of any 
article, such patent shall be liable to be revoked. 

Now, that particular clause would prevent a practice that exists 
in our community at the present time and on which many of the 
monopolies rely for their protection. They say they have the right 
to attach any condition they wish to the use of the article which they 
have patented, and one of the conditions which they do attach is 
that you shall not use it except you use it in connection with some 
other things which they have but which are not patented. It seems 
to me that this is a very proper restraint. Now, we do not desire to 
limit in any way a man's right to use his patent, but we think the 
owners of patents should be forbidden to do what they are now 
doing generally, not only as regards our shoe machinery, but in other 
lines of business. 

Mr. Mitchell. Are there not a number of these companies that 
have combined their patents, and after they have combined- say that 
they form a monopoly that is not in violation of law ? 

Mr. Jones. Yes. I heard it stated in court by counsel for one of 
these companies that all of the machinery which they had and which 
they were leasing was covered by patents, and that they had a right 
to tie them together in any way they saw fit. Then there are com- 
panies that have articles that are patented and articles that are not 
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patented, and they claim the right to use the unpatented articles in 
connection with the patented articles. 

Mr. MrrcHELL. As a matter of fact, have not a number of the pat- 
ents terminated ? 

Mr. Jones. Yes; the patents on certain parts of the machinery 
do terminate, and then they supply other additions and changes 
which they claim give them a continuing patented situation. They 
claim these patents never expire. But if a man who is outside had the 
right to use the patents after they had actually expired, and if they 
were not tied up with existing patents, he could make machinery 
for himself and could use it without paying tribute for it. We claim 
the right to use an unpatented article; that is, an article on which 
the patent has expired. For instance, the McKay sewing machine, 
which was a patented machine and which brought its owners millions 
of dollars in royalties and revenue, could not oe used until the pat- 
ents expired, but when they did expire the machine became public 
and we did use it freely, without paying any royalty to anybody. 

Mr. Webb. Did not the Committee on Patents, about a year ago, 
report a bill of this sort? 

Mr. Jones. I think so; but I have never heard of it since. 

Mr. Webb. It has been on the calendar ever since, and I think it 
met that very objection. 

Mr. Jones. Yes; I remember the bill, but nothing seems to have 
been done with it. It struck me that perhaps something might be 
incorporated in the bills you have before you which might overcome 
that difficulty. 

I thank you, gentlemen. 

AFTER RECESS. 

STATEMENT OF WILLIAM DEAPEE LEWIS, ESQ., DEAN OF THE 
TJNIVEESITY OF PENNSYLVANIA LAW SCHOOL. 

Mr. Lewis. I reside in Philadelphia and am dean of the law school 
of the University of Pennsylvania. Mr. Chairman, I shall confine 
my remarks to the three bills introduced by you, sir — — 

The Chairman (interposing). They have not been introduced. 

Mr. Lewis. Or, rather, the tentative bills, I should say; the three 
tentative bills before the committee. The object of the first of the 
three bills, as I understand it, is to prevent trusts and monopolies 
and unfair restraints of competition by interlocking directorates. 

Mr. Carwn. That is bill No. 3 in our volume of bills. 

Mr. Lewis. Yes. Now, I wish to say at the start that with that 
object I have entire sympathy. The first section of this bill, if I 
understand the object of that section, is to prevent unfair trade re- 
straints or undue restraints, and also to prevent monopoly by inter- 
locking directorates between public-service companies — railroads and 
other public-service companies — and the corporations which sell them 
supplies. Again, with that I have entire sympathy. If this first 
section merely said, in general language, that interlocking direc- 
torates between public-service corporations engaged in interstate 
commerce and the corporations or associations that sold supplies to 
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those corporations and prohibited them there would be no sugges- 
tion from me. 

My difficulty with this first section is, in the first place, that it 
only prevents certain classes of interlocking directorates between 
corporations of a public-service nature and the corporations that sell 
them supplies. For instance, a person who is a member of a corpo- 
ration engaged in the manufacture and sale of lubricating oil, which 
is bought by the railroads to a very large extent, would, as far as I 
can see, not be prohibited by this section from being a director of 
the corporation — public service or railroad company — in that case a 
railroad company — that bought supplies from the corporation of 
which he was a director. I think it should be so worded as to cover 
all of the classes of interlocking directorates which you wish to 
prevent. 

The other objection to the section as drafted is this : That instead 
of preventing the evil in general language it attempts to specify 
exactly what kind of corporations shall not have interlocking di- 
rectorates. It says, for instance: 

That from and after two years from tlie date of approval of this act no 
person, who is engaged as an individual, or as a member of a partnership, or 
as a director or other offi(er of a corporation in the business, in whole or in part, 
of manufacturing or selling railroad cars or locomotives, or railroad rails, or 
structural steel, or mining or selling coal, or the conduct of a bank or trust 
company, shall act as a director or other officer or employee of any railroad or 
other public-service corporation which conducts an interstate business. 

Now, that would prevent, for instance, this: It would prevent a 
person who was a director of a coal company doing business on the 
Pacific coast exclusively from being a director, officer, or employee 
of a railroad in a part of the country which by no possibility would 
use the coal from that coal company of which he was a director, 
officer, or employee. It would 

Mr. Carlin (interposing). Unless his influence was great enough 
to induce them to do so. 

Mr. Lewis. Unless his influence was great enough to induce them 
to do so, but there are some absurdities that even he, as a joint di- 
rector in that case, could not do, to haul coal to Alabama, for in- 
stance, for the purpose of supplying a railroad there, that coal being 
taken out of mines thousands of miles away, and it would be dis- 
tinctly " carrying coals to Newcastle." In other words, you are pre- 
venting by that exact language which you use a situation which, 
existing under the most extraordinary conditions, is not a situation 
which tends to produce monopoly or unfair restraints of trade in any 
way, shape, or form. 

Take, for instance, a more likely illustration. You prevent a man 
who is a director of a structural steel manufacturing corporation 
from being a director of a public-service corporation. Now, I may 
be a director of a small corporation which owns one ferryboat which 
runs, we will say, across the Delaware River in interstate commerce. 
Therefore, by this language, you prevent me from being a director 
of a structural-steel corporation. Now, there is no possibility of an^ 
business dealings between those two companies. There is no possi- 
bility that that situation, which you there prevent, is ever going to 
do what I understand is the general object of this scheme and with 
which, as I say, I am in entire accord. But if I am a director of a 
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public-service corporation it practically does prevent competition be- 
tween those who sell supplies to my company, if I am also a director 
of the company that is selling my company those supplies. 

You are here preventing something where, by no possibility, my 
company, which is a structural-steel company, could sell to the cor- 
poration of which I wish to be, and of which the owners which me 
to be, a director. In attempting to designate the exact directorates 
that can not interlock or by denning the wrong, or by enumerating 
the ways in which you think the wrong may he committed, I think 
you are running into the danger of passing a statute which will pre- 
vent a large number of perfectly legitimate business transactions, 
and the point of view I have is that legislation designed to prevent 
monopoly and unfair restraints of trade ought not to do that unless 
it is absolutely necessary, which I do not think it is. There is no use 
of passing a statute which prevents thousands of business trans- 
actions which are perfectly legitimate, and a statute which uneces- 
sarily irritates the entire population by preventing acts which are 
perfectly innocent in themselves and very often beneficial in them- 
selves. 

Now, to further illustrate that same point, I call your attention to 
section 4. That section is intended to prevent interlocking director- 
ates between corporations engaged in the same business, and, again, 
I think we will all admit that interlocking directorates between cor- 
porations engaged in the same business is very often a method by 
which monopoly is secured and where it is a means of obtaining 
monopoly. It should be prevented. 

Now, with that perfectly laudable object back of this fourth sec- 
tion, it prevents interlocking directorates between corporations that 
are or have been "natural competitors." What do you mean by 
natural competitors? If you mean, as I assume those words must 
mean, that two corporations are, in a sense, natural competitors if 
they both sell their products in the same locality and they are en- 
gaged in the same kind of business, and you are attempting to pre- 
vent those two corporations from having a common directorate, I 
say that you are going far beyond what is necessary to hit the evil 
and that you are doing something that may prevent the very thing 
you are trying to help, which is competition. For instance, two cor- 
porations exist in one town; they both are engaged in the same 
manufacturing business; they both sell goods in the same general 
territory; they are competing with each other, but taken together 
they may represent but a fraction of that entire industry in that 
locality. There may be another big corporation in that locality in 
the same business. Now, you prevent the two corporations that are 
weak from practically running their business as one corporation 
through the means of similar directorates. Do you want to do 
that? It seems to me that it is not interlocking directorates which 
are per se the evil in all cases. It depends entirely upon the condi- 
tions whether interlocking directorates between corporations, even 
where they are engaged in the same business and have been com- 
peting with each other prior to the time of the interlocldng direc- 
torates, are evil. It is a practical question, depending upon the par- 
ticular facts of each case, as to whether that interlocking directorate 
is going to help competition or hurt it. 
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Mr. Carlin. Your criticism of the first paragraph is that we have 
not gone quite far enough ? 

Mr. Lewis. Yes, sir. 

Mr. Carlin. That we have limited the statute by specifying the 
different corporations ; that we should have made it general to all 
corporations that sell supplies to railroads; and your last criticism 
ia that in section 4 we have gone too far? 

Mr. Lewis. Yes ; except that in both instances, it seems to me, you 
have committed the same vice, which is destructive of the efficiency 
of the legislation absolutely, and that vice is this: That it attempts 
to specify the ways in which the wrong which you want to prevent 
can be committed. By your first paragraph you 

Mr. Carlin (interposing). Your idea is that we ought to permit 
cooperation between two small competitors as against one large 
competitor? 

Mr. Lewis. My proposition is, sir, that combination is one of the 
secrets of industrial efficiency; that your problem, and the problem 
of legislation, is to prevent it from being used, as it is often used, 
to attain monopoly; that the way to do that, so far as this inter- 
locking-directorates bill is an example, is to state, in general lan- 
guage, that interlocking directorates for the purpose of unfairly 
restraining trade or attaming monopoly is prohibited, and then leave 
to some other body the right to ascertain whether in any particular 
cast it is being attained, with sufficient power to 

Mr. Carlin (interposing). In other words, you would lodge such 
discretion in a trade commission? 

Mr. Lewis. Yes ; I believe that should be left to the discretion of 
ft trade commission and that it can not be answered in any other way. 

Now, if I may refer to the other two bills, not entirely, but largely 
as illustrations of the same thought, of perfectly legitimate objects, 
which are in the minds of the draftsman of the bills, being carried 
out in a way which does not accomplish the objects which the drafts- 
man had or apparently had in mind. I refer now to bill No. 1, a 
bill which is supplemental to the Sherman Act and which adds to 
that act sections 9, 10, 11, 12, and 13, and it is especially to section 9 
that I desire to call attention. That bill attempts to prevent unfair 
trade practices which lead to monopoly, not by saying that unfair 
trade practices which lead to monopoly are wrongful, but by specify- 
ing two unfair trade practices which in the past have led to mo- 
nopoly and which, I tnink, we will all admit should be prevented. 
Therefore, as far as it is a bill to prevent unfair trade practices, I 
wish to point out that it only deals with two of them and that it 
deals with them in the way of specifying exactly what the unfair 
trade practice is in most elaborate language. Instead, for instance, 
of the first section — which will become section 9, if passed, of the 
Sherman Act — merely saying that discriminations in price not due 
to cost of distribution are hereby prohibited, and then leaving it to 
a commission to apply to the individual cases, it starts out by saying : 

That it shall be deemed an attempt to monopolize trade or commerce among 
the several States, or with foreign nations or a part thereof, for any person in 
interstate or foreign commerce to discriminate in price between different pur- 
chasers of commodities in the same or different sections or communties, with 
the purpose or intent to thereby injure or destroy a competitor, either of such 
purchaser or of the seller. 
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Now, the criticism of that language is that it uses too many words. 
The words, when vou come to define them, if you use too many of 
them, become loopholes for getting out of the wrong you are trying 
to prevent. The fact that you have to prove, for instance, " the 
purpose or intent to thereby injure or destroy a competitor " is an 
unnecessary addition. If you are discriminating in prices and the 
discrimination is not due to differences in cost of distribution then 
you should be stopped, because you are doing an unfair trade prac- 
tice and it is an unfair trade practice that inevitably leads to mo- 
nopolv. But the most dangerous part of this ninth section is con- 
tainea in the provisos. The first proviso says : 

That nothing herein contained shall prevent discrimination in price between 
purchasers of commodities on account of differences in the grade, quality, or 
quantity of the commodity sold, or that makes only due allowance for differ- 
ence in the cost of transportation. 

Now, the word " quantity " the^:e could be used as a loophole to 
make all kinds of discriminations. You do not really mean to per- 
mit any discrimination at all. I do not think that. The draftsman 
of the act surely must intend not to prevent differences in prices 
depending upon differences in cost of production or distribution. Is 
it not the purpose of this section to prevent discrimination in prices ? 
Therefore, why in the proviso say that you can discriminate under 
any circumstances ? Ii you need a proviso there, why not merely 
say, "That nothing herein contained shall prevent differences in 
prices due to cost of distribution," and stop there? I do not see any 

Particular reason why they should be there. I think it would be 
etter to leave out all of the provisos, because I can see no use in hav- 
ing them there. 

The next proviso says : 

That nothing herein contained shall prevent persons engaged in selling 
goods, wares, or merchandise in interstate or foreign commerce from selecting 
their own customers. 

Well, there is nothing in this section 9 that prevents that, there- 
fore, why say so? Why leave in your language a loophole by which 
people can evade and do the very thing you are trying to prevent ? 

But I wish to say, since I have criticized the first bill, and in a sense 
criticized bill No. 3 and also bill No. 1, that this bill is, because it 
uses more general language to describe the crime or thin^ to be pre- 
vented, especially section 10, unquestionably, from the point of view 
of my criticism, not nearly so much subject to that criticism as the 
other two. The vice of trying to define crime by enumerating the 
ways in which that crime can be committed, whether it is the crime 
of assault and battery, the crime of restraining trade or doing any- 
thing to monopolize — the vice of that is, I think, principally shown 
in this second bill, which, as I understand it, is an attempt to more 
particularly define the word " monopolize " and the words " restraint 
of trade " in the Sherman Antitrust Act. It says here in this first 
paragraph : 

Any combination or agreement between corporations, firms, or persons, or 
any two or more of them engaged in trade or business carried on in the United 
States between the States, or between any State or Territory and the District 
of Columbia, or between the District of Columbia and any Territory, or between 
any State, Territory, or the District of Columbia and our insular possessions, 
or with foreign countries for the following purposes. 
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The first purpose, for instance, as defined in this way is : 

First. To create or carry out restrictions in tnide or to acquire a monopoly in 
any interstate trade, business, or commerce. 

Now, if all the manufacturers who produce a certain article should 
get together and fix prices they Avould undoubtedly be carrying out 
restrictions in trade, and they would be prevented by these very 
words from forming that combination. That is a good thing, but 
the Sherman Act already prevents that. Therefore, for any clarifi- 
cation of the Sherman Act, you do not want to use that exact lan- 
guage, because by using that ex^ct language you also prevent this, 
which I do not think you want to prevent: Where any person, who 
does not represent one one-thousandth of the total production in an 
industry, sells out his business, and he makes the ordinary contract 
with the man who buys his business that that man will not again 
enter the business which he sells in competition with the man to whom 
he has sold that business ; that he shall not sell his business and then 
turn around and compete with the man to whom he has sold. That 
is a perfectly legitimate business transaction. It does not tend to 
monopoly, except in cases where the sale involves the sale of the 
business of a corporation or person that represents complete control 
over the industry. That is monopoly, of course, at the start. But 
in that class of contracts, in 99 cases out of 100, you have a perfectly 
legitimate business transaction, and yet that transaction, as far as I 
can see, is specifically prohibited by this act. 

Take, again, the second restriction : 

To limit or reduce the production or increase tlie price of merchandise or of 
any commodity. 

That such contracts, generally speaking, tend to monopolize and 
to unfairly restrain trade, we all will admit, but in so far as they do 
they are now prohibited by the Sherman Act, and by attempting to 
make the Sherman Act clearer, by defining more particularly the 
ways in which it can be done, you really have not prevented anything 
.which the Sherman Act does not prevent. And furthermore, so far 
as I can see, in that section you prevent manufacturers from doing 
what a number of manufacturers in the city of Philadelphia did 
last year, or a little over a year ago. They got together and said, 
"We will not work our women more than 10 hours a day." That 
limited their production, and by this language you are preventing 
that. Do you want to prevent that ? As far as I can see, that is what 
you are attempting in this bill. 

But the most extraordinary section, the one that, to my mind, will 
produce the most extraordinary results, is the fourth section, which 
provides : 

To malte any agreement, enter into any arrangement, or arrive at any under- 
standing by which they, directly or indirectly, undertalie to prevent a free and 
unrestricted competition among themselves or among any purchasers or con- 
sumers in the sale, production, or transportation of any product, article, or 
commodity. 

Of course such agreements as that are often the basis of monopoly. 
That is admitted. But as here worded it does what the Sherman Act 
avoided, it prevents the formation of a partnership between two 
men who are in the same business, although their combined business 
may not represent one one-thousandth of the industry. Is not a part- 
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nership agreement between two persons an agreement between two 
persons to limit free competition and to obviate competition between 
themselves? Take, for instance, this situation: You have two cor- 
porations ; they are engaged in the same business 

Mr. Carlin (interposing). How would you remedy the evil you 
say we create there? 

Mr. Lewis. I should remedy it by the only way, as far as I can see, 
that it can be remedied. 

Mr. Carlin. By putting discretion in the hands of a commission ? 

Mr. Lewis. Before that, let me state this : That the difficulty with 
the Sherman Act is not along the lines we are discussing; that is, 
whether it can be efficiently administered or not. The difficulty is 
that it leaves to a body — in the case of the Sherman Act a court — 
the right to take the rather indefinite words relating to the restraint 
of trade and monopoly and apply those words, as shown in the under- 
lying principle that is expressed in them, to the concrete facts of 
each case as it arises; to mold the law, in other words, or mold its 
application so that new methods of doing an old wrong can be met. 
The vice of the Sherman Act is not that it specifies exactly the way 
in which restraints of trade can be carried out, but I think it will 
be admitted that this legislation, especially this second bill, proceeds 
upon the theory — and it is no fault of the draftsman, if I may say 
in the presence of the chairman, that he has drawn a bill which pro- 
duces results under this exact language which I think he nor any 
member of the committee wishes to produce, restraints of certain 
kinds of partnerships; for instance, the consolidation of two cor- 
porations which are, in their consolidated form, not approaching 
a monopolistic position in that industry. But the vice is this at- 
tempt to define the crime, not by stating the underlying principle 
which makes the thing wrong but by specifically pointing out certain 
prominent ways in which often, but not necessarily always, that crime 
IS committed. ^If you try to do that you complete, apparently, your 
catalogue of the ways in which the crime' is going to be committed, 
but some ingenious person will always invent another way that you 
did not think of to commit the crime, and, furthermore, by the at- 
tempt of exactly pointing out you will prevent a lot of things which 
are not crimes at all. 

Mr. Carlin. To analyze your argument, I understand you to say 
that there are good combinations and bad combinations, and that in 
the last analysis there ought to be some discretionary power to de- 
termine that fact and then leave the Sherman law just as it is? 

Mr. Lewis. I would like to answer that in this way : That besides 
the difficulty of these acts trying to define a crime by pointing out 
the ways in which it may be committed, there is also this often more 
fundamental difficulty, that the whole attempt to settle the trust 
problem or monopoly problem is by legislation of this character. 
As I understand this legislation it is based on this general assump- 
tion, that the whole trust problem, the whole monopoly problem, 
can be solved if you can get at the different forms of combination 
and dissolve them. I do not believe you can, because I believe that 
back of monopoly there is something very much more than merely 
combination. I admit that monopoly practically always involves 
some kind of combination. You have got to have some kind of 
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corporation or unit of the business; you have got to have more than 
one person. It is conceivable that one person may attain monopoly, 
but that is not the practical conception. I admit you have got to 
have some form of combination; therefore I think it was entirely 
natural that the framers of the Sherman Antitrust Act should pro- 
ceed upon the theory that if they could dissolve the combination it 
would end monopoly. 

But the practical history of that act has shown that is not true; 
that when you dissolve the combination you leave something, and 
you leave something in the possession of those who combined and 
that they combine in another form, and that you have not ended your 
monopoly any more than the proceedings against the Standard Oil 
Co. and its dissohition has ended the situation of monopoly in the 
oil business. There is just as much to-day as there always was. 
Now, what is it that you left ? You have left the basis on which the 
monopolistic power of that combination rested. In other words, 
those who combine to form a monopoly must have some basis on 
which to rest their monopolistic power. That monopolistic power 
depends sometimes on combinations alone, but very rarely. Some- 
times it depends en the willingness to carry out unfair trade practices 
and the ability so to do ; sometimes it depends upon an entirely dif- 
ferent factor, the possession of an economic factor in the industry 
which is essential to production. I can illustrate that by a single 
example. Take, for instance, all the producers of a certain manu- 
factured article combining to regulate prices, the illustration which 
I previously gave. Now, their combination is the secret of that 
monopoly. What you want to do is to break up that combination. 
Or you may have a large corporation and that corporation may have 
a monopoly because of its willingness to use its financial strength 
unfairly or to engage in unfair trade practices. Now, merely break- 
ing up that corporation and leaving those persons who have been 
willing to do those unfair practices to combine in some other form 
and carry them out in another way does not end your monopoly. 
Again, your monopoly may depend upon some perfectly lawful and 
in itself innocent thing; it may depend upon the lawful acquisition 
of a patent, for instance, which is essential in the business. 

Mr. Carlin. I understand you to entertain the idea that because a 
rigid statute may affect some innocent parties there ought to be a 
discretionary power vested somewhere? 

Mr. Lewis. No, sir; that is not correct. The thought that I am 
trying to make clear is this: A corporation which, as a matter of fact, 
produces only 40 per cent of all the product of the industry may 
absolutely control the price of the product of that industry, although 
it only does produce 40 per cent. It may have, as far as the consumer 
is concerned, all the baleful effects of an absolute monopoly, just as 
though it produced every article that was produced in that industry, 
not because of unfair trade competition but because it may possess 
the economic factor essential in that industry. For instance, it may 
possess the natural resources, a monopoly of the natural resources on 
which the raw product of that industry depends; it may possess^ all 
the economic factors which enable it to absolutely dictate the prices 
in that industry. Now, the conception of those who drew the Sher- 
man Act was. and the conception, as far as I can see it, under these 
bills still is, that you can remove that sort of business by dissolving 
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that corporation. You can not do it. You can dissolve the corpo- 
ration; you can ruin the business organization which may in itself 
be a good thing; it is only producing 40 per cent of the industry and 
it may be an efficient business organization. The only way in which 
you can practically stop the monopoly is not by breaking up the 
combination but by ordering it to do that which will loosen its hold 
on the economic factor which gives it its monopolistic power — in one 
of my illustrations, for instance, the patent. 

Mr. Carlin. Would you do that by statute? 

Mr. Lewis. Yes. 

Mr. Carlin. How? 

Mr. Lewis. This will bring my rather lengthy remarks to a close. 
It seems to me you have got a problem that is entirely too difficult, 
as an administrative problem, to handle by the machinery of our 
courts; that the courts, crowded with other business, have neither 
the time nor the possibility of obtaining knowledge of industrial 
conditions suffident to do the three administrative things that you 
have got to do if you are really going to prevent monopoly in this 
country, and these three things are: First, the investigation of 
whether a monopoly exists. The present machinery of the courts is 
not sufficient for that. That is admitted by practically everyone who 
has looked into the subject. Second, What is the basis on which the 
monopolistic power depends? Does it depend on unfair competi- 
tion ? Does it depend on the possession of economic factors, largely 
the control of transportation facilities, largely of patents, or largely 
of natural resources? The basis of such power must be ascertained. 
Now, if you have those two things answered, the body that has had 
the duty of finding out those two facts should also have the duty 
and right to issue a direct order prohibiting, in the case of unfair 
trade competition, the unfair trade. In the case, however, where 
the monopoly depends on the possession of natural resources, then 
it should direct the sale of those natural resources, with permission 
to others to obtain, at reasonable prices, the natural resources which 
are necessary to enable them to compete. If it is in the case of 
patents, for instance, it should have the same right; it should issue 
an order directing that the use of the patented article to the rival 
should be granted on reasonable terms, each order molded to the 
necessities of the case, but a direct order from the body that ascer- 
tained the facts. Now, those three 

Mr. Carlin (interposing). Boiled down, does not that mean just 
what I asked you, that you want to have a commission created, a 
trade commission? That is what you have in your mind, is it notl 

Mr. Lewis. Yes, sir. 

Mr. Carlin. And that such a commission should have discretionary 

Eower to give inamunity to those they think are conducting a good 
usiness and to prosecute those who are conducting a bad business? 

Mr. Lewis. No, sir; I can not 

Mr. Carlin (interposing). Or, putting it the other way, to permit 
those things to be done which the commission thinks should be done 
and prohibit those things which the commission thinks should not 
be done? 

Mr. Lewis. No, sir; I say no to both those questions, and for this 
reason : We have no funds to give to a body of men — call them a com- 
mission or what you will — for the purpose of wandering around the 
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country ascertaining what is beneficial to be done — a sort of roving 
commission. I am just as much opposed to that as anyone could 
possibly be; and, therefore, if I answered yes to your inquiry, it 
might be that I should be held as advocating the creation of a com- 
mission with powers of that character. I believe that what you 
regard as wrong should be defined in a statute in the way that you 
define any other wrong — in more or less general language, it is true, 
but language which the courts or other bodies charged with the 
administration of that law could apply. 

I believe that you should create a commission, but that you should 
not give that commission wandering powers; that you should give 
them power merely to administer the laws that you pass, and that the 
first law, for instance, should be an unfair trade-competition law; 
that you should give to that commission power to ascertain whether 
an unfair trade practice, as defined in the bill which you have passed, 
is being practiced, and that when they have ascertained that fact you 
should give them no discretionary power at all, except the duty or 
power of issuing an order prohibiting it. 

Mr. Carlin. In other words, you would take the Sherman law as 
the basis? 

Mr. Lewis. No. 

Mr. Carlin. Would you alnend the Sherman law ? 

Mr. Lewis. No ; I would leave it as it is. I would leave the Sher- 
man law as it is to be- administered as it has been administered, but 
face the fact that the Sherman law has failed to solve the trust prob- 
lem or the problem of monopoly, and then I would really try to solve 
that problem by passing legislation which would do it. The bills 
which I suggest, therefore, have nothing to do with the amendment 
of the Sherman antitrust law. They would, first, establish a commis- 
sion, second, define what unfair trade competition is, and, third, I 
would give that commission this power, and only this power, to in- 
vestigate on its own complaint, or on the complaint of anyone else, 
whether a monopoly existed. I would leave the Sherman Act to be 
administered as it is, but I would have this commission given the 
power to determine whether a monopoly existed, and if a monopoly 
existed the duty 

Mr. Carlin (interposing). Does it not follow that they should 
have the power to say that one did not exist? 

Mr. Lewis. Yes. 

Mr. Carlin. Does not that mean immunity when one does not ex- 
ist, in their judgment? 

Mr. Lewis. No; because you can give your Attorney General, or 
the other law officers, the power to bring prosecutions under any 
acts which you pass defining unfair trade competition. 

Mr. Carlin. I understand that; but I do not see how you can 
create a commission with powers to determine whether a monopoly 
exists unless it carries with it the power to determine when one does 
not exist. 

Mr. Lewis. As far as the action of that commission is concerned, 
yes; just as when you direct your Attorney General to bring prose- 
cutions if he believes that an act has been violated or determines, in 
his opinion, that there is reasonable probability of the act being vio- 
lated. So that the commission would investigate, either on its own 
motion or on the complaint of anybody else, and if they thought that 
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a monopoly did not exist then, as far as the machinery of that com- 
mission goes, you would not have any prosecutions by that com- 
mission. 

Mr. Carlin. Then you would not allow another piece of ma- 
chinery to take it up and determine otherwise, would you ? 

Mr. Lewis. Personally I believe that any Attorney General would 
be very much influenced and guided by the opinion of that com- 
mission, and I am entirely willmg to let the matter rest in that case 
on the basis of the ninth paragraph. 

Mr. Floyd. In other words, you would create a commission, with 
the power to appeal to the courts of the country ? 

Mr. Lewis. No. The commission merely, I would suggest, should 
have this power: It should have the power to investigate whether 
the monopoly exists; it should have the power to find out what is the 
basis of the monopoly, and if it is unfair trade, then the power to 
issue an order prohibiting it. 

Mr. Carlin. And if it is fair trade, then they should have the 
power to issue an order permitting it? 

Mr. Lewis. No ; they would not have to do that. But they would 
break their oath of office, like any other administrative officer, if 
they found an act to exist and did not issue an order. They would 
be like any other administrative officer. 

Mr. Carlin. To bring this down .to simple words^ you would give 
it power to determine between- the good and bad things being done? 

Mr. Lewis. No, sir; no more than any other body charged with 
the duty of administering an act. You say to a court, "If this act 
is done, you should issue an order to prevent it." The court investi- 
gates and finds out, in their opinion, if it is done. The court may 
be mistaken, but it has no discretionary power. Neither would 
this commission if the commission finds tnat unfair trade practices 
have been committed ; it becomes its absolute duty to issue the order. 

Mr. Carlin. You are aware of the fact that there have been 
distinguished gentlemen in the politics of our country who contend 
seriously that there are good trusts and bad trusts, and I take it 
from your argument that you have about reached the same con- 
clusion, that there are good combinations and bad combinations, and 
there ought to be a discretionary power vested somewhere to de- 
termine that fact without making a rigid rule which would apply 
to all combinations. 

Mr. Lewis. Of course I can not say whether my idea agrees with 
anybody else's or not. 

Mr. Carlin. I suppgse you know who I mean ? 

Mr. Lewis. I have not had any personal talks with him about 
combinations and I would have to ask him to explain exactly what 
he meant. If he means by a "good combination" a combination 
which does not produce monopoly, which does not produce unfair 
restraint of trade, which increases productive efficiency in this 
country — if he means by that " good," I agree with him. If, however, 
he feels some monopolies are good and some are bad, I disagree 
with him. Therefore, I would have to know how he uses those 
words. 

Mr. Fix) YD. You say you are in favor of giving this new commis- 
sion authority, on their own initiative or on a complaint of others, 
to investigate the affairs of corporations and, if they find they are 
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engaged in unfair discriminative practices, to make an order pro- 
hibiting- that? 

Mr. Lewis. Yes. 

Mr. Floyd. Suppose the company pays no attention to that order, 
what are you going to do? 

Mr. Lewis. That is a matter I was going to speak of. When an 
administrative order has been issued by an administrative officer 
under a statute prohibiting an act, and tlie company refuses to obey 
the order, the commission should have the right— the administrative 
body should have the right — to appeal to the courts to enforce the 
order. Now, the question of whether the courts would or would not 
enforce the order would come before the court, and the court would 
have to determine the question whether the commission had not 
abused its power by issuing the order. If they found it was an 
abuse of their power, then the court would refuse. In other words, 
you have got to allow — ^you ought to allow — an appeal to the courts 
to determine whether or not the commission has or has not exceeded 
its power. In other words, you have got to do for that trade com- 
mission, if you give them this power, what, in a slightly different 
form, you have done when you created the Interstate Commerce 
Commission and gave it the power to prohibit rebates and unfair 
trade and unfair practices. Now, the courts are the ultimate en- 
forcers of the order, and if the courts think the determination of 
the commission is not in accordance with law, then they ought not 
to enforce it; and, of course, you have to have the appeal m that 
way to the courts. That is both right and proper. 

Mr. Volstead. Is it your idea that the order of the commission 
would be binding upon the court so far as to the findings of fact? 

Mr. Lewis. Yes. I think where you have a trained body of men 
to investigate a certain fact, and they have investigated it in the 
manner in which, for instance, the Interstate Commerce Commission 
investigates a certain fact or things within its province, that then its 
findings of fact should be final as findings of fact but not as find- 
ings of law. In other words, on the facts as found, is the order 
a proper order under the law, should be a conclusion. In other 
words, the conclusion that the act done was unfair is a conclusion 
of law ; what is done is a conclusion of fact ; but that it is unfair is 
a conclusion of law based upon those facts. Therefore, if on the 
acts which were investigated by the commission they found that the 
company did a certain thing, then the fact that they did that thing 
ought to be final; but. the commission's conclusion that that thing 
is an unlawful thing to do, because unfair, being a conclusion of law, 
should have a review in the courts. 

Mr. Volstead. Would you have a review of the facts, too ? 

Mr. Lewis. Personally, no, sir; I should not allow a review of 
the facts. 

Mr. Volstead. Would there be some question of the, right of a 
commisison of that kind to foreclose a corporation on findings of 
fact? 

Mr. Lewis. I should meet that by requiring this, that the com- 
mission should not come to any conclusion without holding an in- 
quiry and giving to the coropration against whom the complaint had 
been or against whom the order was asked to be issued, the right to 
subpoena witnesses, the right to appear before it. In other words, 
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to give them all the safeguards of a full hearing on the facts and on 
the law, and then, on the law, let them have an appeal to the courts. 
But that point I wish to emphasize is this, that the creation of the 
expert machinery to investigate the facts and then to make an appeal 
on it from the facts to a body that is admittedly not expert, is non- 
sense. It results practically in this, that any sensible court prac- 
tically never does review the facts? They do review the conclu- 
sions of law on the facts. It is useless machinery and useless expense 
to enable a double investigation, first by the body who had to in- 
vestigate it and then by the old body, the court, which is crowded 
with other work and hardly fitted for an intelligent review of the 
facts, but intelligently fitted for a review of the law. 

Mr. Caron. You stated that the commission should make an in- 
vestigation, and if they found a certain practice was unfair, they 
would make an order prohibiting it. 

Mr. Lewis. Yes, sir. 

Mr. Carlin. Do you understand that there is any law now which 
makes any kind of a practice unfair as long as it does not conflict 
with the Sherman Antitrust Act? 

Mr. Lewis. Yes ; there are a great number prohibited by the courts 
themselves. Unfair trade practices is a large branch of the law of 
torts, which has grown up by the individual decisions of separate 
judges, just like most of our law of torts has grown up. The Sher- 
man Antitrust Act may add, and I think does add, a little to what I 
think we might designate the common law tort of restraints and 
monopolies, but outside of the Sherman Act there are a large num- 
ber of unfair trade practices. Now, I do not think, sir — ^may I 
illustrate one of them ? 

Mr. Carlin. Yes. 

Mr. Lewis. One of them would be, for instance, the old law of 
trade-marks, which grew out of unfair trade practices. The selling 
of my goods under your name, which is an unfair trade practice, 
has grown up entirely by the individual decisions of individual 
judges. I do think this, sir, that the courts in the last 25 years have 
not quite kept pace with the changed economic conditions. There 
is a necessity therefore, for the devising of an act which will indicate 
certain practices (which are now doubtful as to whether the courts 
will regard them as unfair) as being unfair. One of the illustra- 
tions of those practices, or two of the illustrations, are in this bill 
No. 1, to which I referred. In other words, discrimination in price 
as between the purchasers from a seller. I think that describes it; 
discrimination in price. Discrimination in price may often be un- 
fair, and I do think it is necessary for us to pass a statute which will 
say it is unfair, because it is doubtful in the courts. 

Mr. Carlin. You are familiar with the interstate commerce act, 
so-called? 

Mr. Lewis. Yes, sir. I do not pretend to be an expert on it. 

Mr. Carlin. You know there is a certain section there which 
declares against unjust discrimination? 

Mr. Lewis. Yes, sir. 

Mr. Carlin. And makes unjust discrimination unlawful ? 

Mr. Lewis. Yes. 

Mr. Carlin. Now, there is no such provision under the Federal 
Government which makes that law — there is no such law by Federal 
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statute which makes any kind of discrimination unjust in interstate 
commerce. 

Mr. Lewis. No ; there is no such statute. 

Mr. Carlin. I mean by industrial corporations. 

Mr. Lewis. No, sir; there is no such statute for industrial corpo- 
rations. 

Mr. Carlin. Now, then, what do you think of declaring by statu- 
tory act a similar provision to industrial corporations that we have 
ascribed to common carriers? 

Mr. Lewis. As I have said, sir, the essential steps, in my opinion, 
at least the essential steps to meet the problem of monopoly — one 
of them is the passage of a statute which will make it absolutely cer- 
tain that unfair trade practices done by persons engaged in inter- 
state commerce are prohibited by Federal law. If you are interested 
on that subject. House bill 9300, introduced by Mr. Murdock, reads 
in this way — and that bill I should regard as one of the essential 
steps — it is, "That unfair or oppressive competition in commerce 
among the several States and with foreign nations, as hereinafter 
defined, is hereby declared unlawful." Then, in defining what is 
imfair trade competition, "That unfair of oppressive competition 
as used in this act is hereby defined to include the following busi- 
ness practices and transactions." Now, then, the business transac- 
tions, which are some seven or eight in number in that bill, are de- 
fined not in particular but in general language. I do think you 
ought to define them in general language, and I believe such a bill 
as this is the central step. 

Mr. Chairman, I have taken up a great deal of your time, and 
there are other gentlemen here who have come with me and will fol- 
low me. I have nothing more to say personally, imless it is the desire 
of the members of the committee to ask me some questions. I am 
very much obliged to you, gentlemen. 

The Chairman. I want to ask you a question, Mr. Lewis. You 
say that we ought to define these practices, all these things that are 
enumerated in this last bill. How would we define them any more 
specifically than the bill itself does? 

Mr. Lewis. I think I can illustrate that, sir, by the difference be- 
tween the way the matter of interlocking directorates is defined in 
the bill which you introduced, sir, and which I referred to as being 
wrongful and the way in which it is spoken of and pointed out as 
a form of unfair competition, which is prohibited in House bill 
9300. In that bill it is stated that unfair or oppressive competition 
is, among other things, " (G) The destruction or competition through 
the use of interlocking directorates." "A destruction of competition 
through the use of interlocking directorates" — I am not certain 
whether that is not too narrow a definition to avoid all possible 
trouble, but the difference between that and an entire bill pointing 
out exactly certain kinds of interlocking directorates which are pro- 
hibited illustrates the difference between the points of view of Mr. 
Murdock's bill and the bill which you introduced, sir. 

Mr. Carew. You think Mr. Murdock's bill, H. E. 9300, is a good 
bill, do you ? 

Mr. Lewis. Yes ; I think it is a good bill. 

Mr. Carew. What do you think of reading section 3 of that bill, at 
top of page 2, and then skipping over to subdivision 8? Do you 
thmk that is a good example of definition? 
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Mr. Lewis. I think that is absolutely essential to any bill that you 
pass. 

Mr. Carew. You say you think that is a good example of defini- 
tion — unfair or oppressive competition as used in this act is hereby 
defined to include any other business practices involving unfair or 
oppressive competition. 

Mr. Lewis. May I answer that question? 

Mr. Carew. Yes. 

Mr. Lewis. I wish to answer it in this way : At the present time 
you have at the common law the general rule, not defined more par- 
ticularly except in this general nature by the courts, that unfair and 
oppressive trade practices are unlawful. The courts hold that power 
to-day, being responsible only to themselves to take a practice as it 
arises under the facts presented to them, and to say whether it is 
unfair. If you are going to create a power to prevent unfair trade 

Eractices, why, it is all right to indicate in your bill, as has been done 
ere, in all these letters down to and including "G" that certain 
practices described in general language are unfair; nevertheless, 
unless you have the particular " H," which you have referred to, sir, 
what do you do? You tie the hands of your commissioners and con- 
fine them merely to prohibiting a certain class of unfair trade com- 
petition and not all. 

Now, suppose that in the exercise of the very broad discretion 
w.hich you now lodge in your courts, and by this act, if you adopt 
this bill, you will lodge in the commission the power to determine 
any other practice as oeing unfair and they determine that it is — 
it is a new practice which you did not know anything about now ; it 
is unfair — and they prohibit it, there is still the right of appeal to 
the courts. And what will the courts do ? This " H " is merely ex- 
pressive of the common law of what unfair trade practices are to- 
day. In that indefinite sense of " unfair " the courts will determine 
whether or not the commission was right in holding this particular 
practice unfair. If they differ with the commission, then they will 
not enforce the order of the commission and the commission with- 
draws it order. If they agree with the commission, that the com- 
mission wisely exercised that discretion, they will sustain the order. 
You have protected the individual and vou have created a commis- 
sion with sufficient power to meet new forms of old wrongs, an old 
wrong of unfair trade competition which has been going on for 
centuries as they arise. 

The Chairman. What you propose, then, is for us to allow the 
courts and this commission to develop a common law in the future of 
what they consider unfair? 

(Mr. Lewis. I propose you should not let the courts, because the 
courts are new doing it — you should allow the courts to be assisted 
by the commission, first to determine the fact whether it is unfair, 
with the right of appeal to the courts. 

Mr. Volstead. And would you have the commission investigate 
al violations of the Sherman Antitrust Act? 

Mr. Lewis. Certainlv; I think, sir, the administrative task put 
upon this commission by this bill 9300 and the bills 9299 and 9301, 
the administrative task which carries out the theory which I have 
been trying to explain here, is one which completely meets the trust 
problem. I should not advocate the abolition of the Sherman Act, 
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but I think that practically the adoption of these three bills will 
render further proceedings under the Sherman Act largely unneces- 
sary by effectively preventing monopolies. Now, such proceedings 
are the only means we have. Therefore, to answer your question 
direct I should allow the Sherman Act to be administered exactly 
as it is adminitered now. 

Mr. Volstead. How would you be able to draw the line between 
the new legislation and the old? It seems to me that the Sherman 
Act in some form or other covers everything that we are asked to 
le^slate into law at the present time. 

Mr. Lewis. The Sherman Act entirely proceeds from the position 
that combinations of all forms are bad and should be destroyed, and 
my own view is that it is entirely inadequate to meet the problem of 
monopolies, and any atempt to amend, as these three bills do, is not 
even clarifying it and in no wise meets the trust problem. There- 
fore, I must differ with you, sir, when you say that the Sherman Act 
covers the thing which you are trying to do, if what you are trying 
to do is to prevent monopoly in this country. 

Mr. Carlin. I will ask you if you have ever examined bill 1890, 
found in this large book on page 85, at the bottom of the page? 

Mr. Lewis. I do not think I have. [After a pause.] No, sir; I 
have not examined that bill. 

Mr. Carlin. I would like you to read section 4 and see if that 
covers to some extent your idea. [After a pause.] Now, what do 
you say of section 4 ? It seems to be along the same line you have in 
mind. 

Mr. Lewis. That every practice, method, means, system, policy, 
device, scheme, or contrivance used by any corporation within the 
meaning of this act in conducting its business, or in the management, 
control, regulations, promotion, or extension thereof, shall be just, 
fair, and reasonable, and not contrary to public policy or to the in- 
jury of public welfare, etc. Yes. In other words, as I understand 
this section 4, it is that there is a doubt to-day whether unfair trade 
practices between two persons engaged in interstate commerce is con- 
trary to the laws of the United States. 

Mr. Carlin. Yes. 

Mr. Lewis. And that it ought to be made by some declaration con- 
trary, and that this does that ; and that does it in very general lan- 
guage, as far as my hurried reading enables me to say. Therefore, 
I should say that section, as I have read it, standing entirely apart 
from the rest of the bill, which I have not read, is in general accord 
with the purposes of House bill 9300, as far as that purpose is de- 
fined, to make such acts unlawful. 

Mr. Carlin. That is Mr. Murdock's bill. 

Mr. Lewis. Yes. This bill is the central administrative step. It 
not only makes those acts unlawful, but it gives the commission the 
power of administration of those acts. 

Mr. Carlin. This bill in another provision does the same thing. 

Mr. Lewis. That I do not know, sir. 

Mr. Mitchell. Did you prepare any of those bills, Mr. Lewis? 

Mr. Lewis. No, sir ; I did not. Those bills were prepared by Mr. 
Murdock, all three of them. He asked the legislative reference com- 
mittee of the Progressive Part>, of which I am chairman, to assist 
him by progressive criticisms in the preparation of those three bills, 
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and we lent him assistance. But they are Mr. Murdock's bills. I 
have been consulted in their preparation, but I have not prepared 
them. 

Mr. Carew. Have not the courts, as already constituted, found a 
sufficient remedy for these unfair practices you refer to as having 
been developed into an unfair system? 

Mr. Lewis. Yes. 

Mr. Carew. You refer to falsification and fraud, assault and bat- 
tery, and things of that kind, things which have been condemned 
by the common law. That is what you mean by " unfair " ? 

Mr. Lewis. That may be part of the unfairness. Falsification is, 
strictly speaking, always an unfair trade practice, if done for the 
purpose and with the result — as taking the name of your rival's 
goods as your own. 

Mr. Carew. What other practice would you call unfair? 

Mr. Lewis. The boycott is unfair. 

Mr. Carew. Any other? 

Mr. Lewis. Underselling for the purpose of driving your rival out 
of a market is imfair. 

Mr. Carew. That is a new one. 

Mr. Lewis. Yes. I use that illustration so that I might answer 
your question, sir, as to whether the courts, as already constituted, 
have found sufficient remedies for these unfair practices. I think 
what has happened is this, that in most tort cases the courts have 
discretion to mold general principles to meet circumstances. They 
keep the law abreast of the actual necessities of the subject, and 
they did so in unfair trade competitions up to about 25 years ago, 
when the increasing complications put the courts a little too far 
behind to meet the existing conditions. 

Mr. Carew. Pardon me for a moment. Now, in the case where 
the courts have, according to you, kept up to public sentiment, isn't 
it a fact that all men have agreed, of course, that falsification is 
wrong, and that tort is wrong? 

Mr. Lewis. Yes. 

Mr. Carew. But of these new unfair practices you want to con- 
demn, isn't there quite a disargeement among men as to whether 
they are unfair, as to whether, if you condemn them, you will not 
hamper ordinary business life? Is not that the reason the courts 
have not kept right up, as far as the Progressive Party has — isn't 
it because we are not all agreed upon those things ? 

Mr. Lewis. I think that this is true — I think that a boycott which is a 
trade boycott of saying of one trader to a person who is buying 
goods from him, I will not sell to you if you buy from the other 
man — that that process unfortunately some few courts have not 
held as being unfair, while others have held as being fair. 

Mr. Carew. A great many individuals regard it fair, don't they? 

Mr. Lewis. I do not think there is now any serious doubt among 
any persons who have investigated our industrial conditions at all 
but what it is wrong. 

Mr. Carlin. What do you think about a boycott by the labor 
unions? 
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Mr. Lewis. I think the courts have always held the boycott of 
labor unions unlawful. They have not always held a trade boycott 
unlawful. 

Mr. Carew. There is a very vigorous fight in favor of labor 
unions. A great many men believe it to be unlawful to boycott 
What you want us to do is to crystallize the law to your difinite 
ideas, although a great many men have hesitated and have not made 
up their minds. 

Mr. Lewis. I assume that the bill put in by the chairman makes 
a trade boycott unlawful and makes discrimination in price un- 
lawful. The present opinion, and I believe it is the great weight 
of opinion on that subject, is that to effectively prevent monopoly 
you have got to direct the courts to go that far and prevent tnose 
things, those practices, if you are ever going to prevent monopoly. 

Mr. Carlin. This committee is being asked to except labor unions 
and agricultural and horticultural associations from the operations 
of these statutes and the Sherman law. What do you think of that 
proposition ? 

Mr. Lewis. I think of that proposition, sir, that as far as you are 
contemplating, if you are contemplating the establishment of a com- 
mission, that the problem of monopoly, if that be a monopoly, and 
the problem of the regulation of competition between traders is one 
distinct problem, and that vou should deal with it along these lines; 
that the problem of the labor market, if I may put it that way, is 
another distinct problem, while there are manv features that are 
somewhat similar. Therefore I believe, personally — ^you ask me the 
question — ^that this bill should confine itself to trade conditions and 
not to labor conditions. 

Mr. Carlin. Now, there is a similar bill pending here, known as 
the Bartlett-Bacon bill, which could be taken up as a separate sub- 
ject, which would except labor and agricultural and horticultural 
societies. 

Mr. Lewis. Except, you mean? 

Mr. Carlin. Yes; except them from the operation of these laws. 

Mr. Lewis. They do not carry on business, as I understand — ^these 
agricultural associations. 

Mr. Carlin. I am not going into that. This bill exempts them 
from the operation of the Sherman law. 

The Chairman. Yes. Mr. Seth Low was in the other day, and 
he described a farmers' cooperative association in which they formed 
an organization for the purpose of buying and selling things for the 
use of the farmer. He takes the ground that they should be ex- 
empted — that such an organization should be exempted. 

Mr. Carew. Now, the gentleman has intimated, Mr. Chairman, 
that he thinks there should be one law for traders, and another law 
for laboring men, and another law for farmers, and, I assume, an- 
other for lawyers. 

Mr. Lewis. May I respond to that? I think I can probably- save 
the committee some time. 

Mr. Carlin. I will ask you whether you think that wise legisla- 
tion or not— bill 1873? 

Mr. Lewis. My answer to that is this : The production and selling 
of commodities is one thing; that the regulation of the purchase and 
sale of labor, wages, and that problem is another problem ; and that 
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they ought to be dealt with, therefore, separately. I do not believe 
in a separate law for lawyers. I see no necessity for it Now, you 
ask me in regard to this bill, and I am going to ask to be excused 
from' a direct reply, because it is a subject which I have not had' an 
opportunity to investigate. If these persons engaged in agriculture, 
are engaged in business, and it is their business and not some volun- 
tary association apart from their business that is being regulated, 
then I think they should be regulated in any act which regulates 
business. But if these associations are associations not for carrying 
on a business — I think the words " carrying on " embraces what I 
mean — if their association is not for the carrying on of business, if 
they are like labor unions, for instance, who do not carry on business, 
then I do not think we should deal with them in this legislation. 

The Chairman;. As I heard them described — ^these farmers' cooper- 
ative societies — ^they, through their cooperative store or their organi- 
zation, buy and sell pretty largely agricultural implements for them- 
selves, they say, and they dispose of their products by this cooper- 
ation. 

Mr. Carlin. Or combination. 

Mr. Lewis. I now see what kind of an association they are, and my 
answer would be, why the difficulty you are in with these associa- 
tions is the difficulty of the Sherman Antitrust Act, which condemns 
all combinations, whether engaged in commerce or not. I do not 
know whether these associations lead to monopoly, but if they do not 
lead to monopoly they should not be condemned. 

Mr. Carlin. Mr. Gompers has admitted before this committee his 
associations can not exist, labor organizations can not exist under 
the Sherman law except by license of the Attorney General's office. 
Now, what I am trying to get you to say is whether they ought to be 
exempted from the Sherman Antitrust Act. 

Mr. Lewis. Certainly. It is not an association for the purpose 
of carrying on or conducting a business. As to the regulation of 
labor unions, they could not be regulated in a bill devised to regulate 
business. Now, if the Sherman Antitrust Act is to regulate busi- 
ness, if that is its object — combinations in business — why, it should 
not apply to labor unions. I have always understood that was the 
object of its framers. I entirely approve of the object, if not wholly 
with the solution as a complete solution of the problem; but I do 
not think it ought to include labor unions. 

Mr. Carlin. You think the labor unions ought to have the right 
to exercise a boycott? That is provided in the Bartlett-Bacon bill. 

Mr. Lewis. That is a wholly different thing. What to do with 
the labor unions is another matter. That, I understand, is not the 
object of the le^slation now in contemplation. The object of the 
legislation now in contemplation, and what I am here primarily to 
suggest in regard to, is legislation in regard to the regulation of 
business. Labor unions are not in business. Now, whether laborers 
should go around and boycott other laborers — ^that is another 
question. 

Mr. Volstead. That is the question in that bill. 

Mr. Lewis. I think it ought to be dealt with as a separate matter. 
You should not deal with it as a part of the antitrust legislation. 
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Mr. Carlin. But they ask to be exempted from the operation of 
the statutes which they contend 

Mr. Lewis. What statutes? 

Mr. Carlin. The Sherman antitrust law. 

Mr. Lewis. I agree with that. If that is the question, I think they 
ought to be exempted from the operation of the Sherman Antitrust 
Act, and for this reason the Sherman Antitrust Act deals with busi- 
ness and these associations are not in business. Therefore, they should 
be excluded. A decision of the Supreme Court is that they are under 
the act. Well, I do not think that was the intention of the framers 
of this act. I have no criticism of the decision, in view of the language 
of the act, but I do not believe it was the real intention of the fram- 
ers ; and even if it was I am a very strong believer for solving prob- 
lems by an attempt at least to analyze them when they are different. 
Now, your labor problem in this country is one problem, and is a big 
problem. 

We are not here this afternoon, as I understand, to discuss that 
problem. The other problem, the regulation of business, the pre- 
vention of monopoly in business, is entirely a distinct problem, and 
you will never solve either of them unless you separate tnem. There- 
fore if that bill takes the labor union out of the Sherman Antitrust 
Act, why, I agree with it to that extent. 

Mr. Volstead. If they legalize the secondary boycott, are you in 
favor of that proposition? That is practically the main feature in 
that bill. 

Mr. Lewis. I am opposed to boycotts of all kinds, as far as I have 
been able to see boycotts. 

Mr. Volstead. My understanding is that is the only reason why 
they held these labor organizations were amenable to the Sherman 
Antitrust Act. I say that because I think you ought to understand 
what you are asked about before you answer it. 

Mr. Lewis. Even if I do not wholly sympathize with all they are 
asking, I do sympathize with this : Here is a statute to regulate busi- 
ness, and here is an association that is not in business and it is being 
regulated. It has no special problems that have been considered by 
the legislature. Two things tnat have no relation to each other have 
been put together and, unwittingly, I believe, and I am in entire 
sympathy, without making any snapshot judgments as to what 
snould be done in the situation, that to solve this broad situation you 
should have your trade bills — and I understand the Sherman Anti- 
trust Act is one of them — separate from labor bills. 

Mr. Carlin. Labor is one of the instruments of business, just ex- 
actly as common carriers are instruments of commerce. 

Mr. Lewis. Yes. 

Mr. Carlin. Therefore we have gotten them now into the meshes 
of the Sherman law, and they are protesting against that and asking 
relief, and in asking that relief they are, of course, asking to be per- 
mitted to continue their practices of the boycott; and I am asking 
you whether you think that excepted class, with that privilege, ought 
to be considered in this legislation, or whether we should enact any 
legislation? 

Mr. Lewis. I should answer the first question that you should 
separate them from the Sherman Antitrust Act and take up their 
special problem and go to the bottom of it, if we can, to see what is 
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the reason why they wish to be exempted from boycott legislation, 
find out whether the so-called boycott in their case is a real boycott 
or not, whether they are trying to get away from a name, or whether 
they are trying to continue a crime and be immune from the crime^ 
That you will never find out until you separate the labor problem by 
itself. 

Mr. Carlin. You know what -a. boycott is in common acceptation? 

Mr. Lewis. Yes. 

Mr. Carlin. That is what I am talking of now, just as we com- 
monly understand it, and that is what I am trying to get you to ex- 
press an opinion on, as to whether you approve of labor unions being^ 
permitted by statute to exercise that power. 

Mr. Lewis. I do not think, if I may say so, that we do understand 
entirely what we mean by saying " boycott." We know what we mean 
by a boycott in trade. It is the exercise of economic pressure on cus- 
tomers to deal with you and not to deal with the other fellow. It is 
saying to a man : " I won't deal with you if you deal with him." Now, 
that it wrong. Let me give you one illustration which shows you 
that you should separate the problem of labor from the problem of 
business. 

Mr. Carlin. Mr. Lewis, I do not want to interrupt you, but I am 
trying to get from you a simple answer. 

Mr. Lewis. I refuse a simple answer to a question that is not clear 
and can not be clear, and any answer made can not be clear until the 
complications involved in the question are clear. 

Mr. Carlin. I am trying not to make the question complicated. I 
am trying to get your idea upon the propriety of legislation permit- 
ting what you commonly understand to be a boycott, without going 
into the realm of what might be considered a boycott. 

Mr. Lewis. I am trying to give two simple illustrations to show 
the necessity of separating the two problems in dealing with them 
separately, and the difficulty of answering generally " yes " or " no " 
to your question in regard to labor. 

Mr. Volstead. We have had a grocers' association, a druggists' 
association, a lumbermen's association, a plumbers' association, and 
various other associations, some of them voluntary, none of them en- 
gaged in business, appear before us and demand the right of boycott. 
Now, is there any reason that occurs to your mind why there should 
be a different rule applied to labor organizations and to those asso- 
ciations ? 

Mr. Lewis. If you will let me give my illustrations, I think I can 
show to you there are at least differences in the problems which 
should be considered. The illustration is this, where a number of 
laborers undertake to work on a building. The building is being con- 
structed and is being constructed by our labor. A person is put on 
that building we do not wish, and we say to the owner, or the person 
who employs us, " If you do not discharge that person, we will strike ;" 
that is a boycott, is it not ? 

Mr. Volstead. No. 

Mr. Lewis. That is my understanding of " boycott." It shows you 
how difficult words are. 

Mr. Volstead. I suppose that is a primary boycott, but it is not a 
secondary boycott. 
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Mr. Lewis. That might be held a boycott in general terms, and is 
one which the courts in most cases have held to be and in some cases 
not. They have differed on the problem. 

Mr. Carew. What do vou think about it? 

Mr. Lewis.' As I use the word " boycott" in its broad sense, that is 
a boycott. If I answered the gentleman's question "no," for in- 
stance, if I could not make any distinction, I would be put by any 
use of the word " boycott " into the position of saying under those 
circumstances those laborers have not the right to do that. I think 
they have in many circumstances. 

Mr. Carlin. What circumstances, for instance? 

Mr. Lewis. I think if this is true, that they have a right to do 
that unquestionably in those circumstances — ^that this building in 
which the occupation of building is dangerous they would have the 
right to see that the men they work with are men who are skilled 
in that business. Else their lives are in danger. Therefore, they 
have, of course, in the construction of that building the right to say 
that same thing. Now, if their motive is merely to injure this man 
who comes to them, if that is the only motive — they have some grudge 
against him — why you have another set of circumstances. 

Mr. Carlin. Suppose, taking your illustration — ^I do not think it 
is what I had in mind, exactly^uppose it is admitted that these 
men who are occupied in the construction of the building are men 
of equal capacity and equally good habits, but a portion of those 
men are members of a union and another portion are not members — 
do you think, then, they have the right to prevent that building from 
being constructed or their members from going on with the work, 
or that they should have the right by statute. 

Mr. Lewis. I think a man should have the right to work with 
those he wants to or not, as he chooses. 

Mr. Dyer. And you have a right to prevent others from working? 

Mr. Lewis. We do not have the right to prevent others from 
working, certainlv not. 

Mr. Cyer. Is that a boycott? 

Mr. Lewis. For instance, I think he has the right to say, if my cook 
does not like my butler, I think my cook has the right to come to me 
and say, " I will go, unless you discharge the butler." That is a dif- 
ferent problem entirely. Then, if I am going in the market and 
I am selling tobacco and I come to you, a retailer, and say, " If you ' 
want my tobacco — I know my tobacco is necessary to you ; you can 
not go into the retail tobacco business without my tobacco — and I 
come to you and say, " buy my tobacco and only mine, or I won't 
sell any tobacco to you at all,'' that is one class of problem. The 
cook problem I put to you is another problem. You have got to 
separate them. 

Mr. Carlin. Take the case of your cook : Do you think your cook 
ought to have a statutory right, after exercising a personal priv- 
ilege of retiring from your employ, to go around to your customers, 
whom you deal with in business, and say, "That fellow is not 
friendly to cooks and we do not want you to deal with him; and if 
you do, we won't deal with you any more." Do you think he ought to 
have that right? 

Mr. Lewis. I think that is another problem. 
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Mr. Carlin. I know it is another problem, but I am asking you 
if you think he ought to have a statutory right to do that ? 

Mr. Lewis. I will answer that question in this way ; I do not know 
the circumstances which justify that. I am not an expert on that 
subject, and I will state frankly to this committee I have not given 
to that subject the thought which would enable me to reach a con- 
clusion, and to advocate before you legislation one way or the other. 
I would be interested to hear those who are connected with labor 
unions and see what their point of view is and why they want this 
privilege which apparently is a secondary boycott, as has been ex- 
plained ; and after I heard their reasons and gave time to the subject, 
1 might come to the conclusion, probably would, as my instinct is, 
that it is not. I guess the instinct of pretty nearly every one, labor 
unions and everybody else, that has thought of the thing, is it needs 
a good deal of justification to support it; but I do not say here it is 
a good or bad thing positively. My opinion on that matter is an 
opinion which is distinctly not an opinion of an expert. I have never 
looked into it up to the present time to ascertain and come to a posi- 
tive conclusion why that secondary boycott was regarded as necessary. 
It should be justified by some positive reasons, or it is a wrongful 
boycott ; I adjmit that. But, farther than that, I do not like to go. 

Mr. Carlin. I will not press you any further, but my reason for 
pressing you as far as I did, was I understood you to say you were 
a member of the executive committee of the legislative committee of 
the Progressive Party. 

Mr. Lewis. Yes. 

Mr. Carlin. It was the position which you held in that connection 
that led me to suspect, pernaps, that you had considered labor ques- 
tions along with other questions. 

Mr. Lewis. That committee considers, sir, and gives information 
when we are asked by legislators who are members of the Progressive 
Party, to assist in the preparation of any legislation to the best of 
our ability, members of the committee who have some prior knowl- 
edge of that subject, who has been asked to help them. That is the 
extent of our province. They have been asked by Mr. Murdock to 
make suggestions as to certain bills, and the three gentlemen who 
are here before you to-day have devoted some time to that subject 
and therefore feel we can speak to you, but on the question you ask 
in regard to labor unions, we do not feel we can speak to you. 

Mr. Carlin. I want to ask you just how this executive committee 
is formed— rthis executice committee of the legislative committee. 

Mr. Lewis. I beg your pardon, sir, but there are two things that 
are linked in the Question. I am chairman of the legislative com- 
mittee, of the legislative reference committee, of the National Pro- 
gressive Party. That committee has the duty merely of assisting 
Progressive Members of Congress or State legislators who ask their 
assistance. Now, there is another committee in your mind, evidently, 
sir, from your question, which is this : It is the committee which was 
appointed by the late Republican State Convention in Pennsylvania, 
Imown as the legislative and State committee of the State of Penn- 
sylvania. That convention drew a platform and they did what no 
convention did before, but which several conventions have done 
since — they appointed a committee to draft such acts which they 
designated to carry out the pledges of the platform which they drew. 
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I happened to be a member of one of the subcommittees of that com- 
mittee, which has nothing to do with the committee which has given 
advice to Mr. Murdock on these bills. 

Mr. Carlin. How is that committee organized ? 

Mr. Lewis. That committee was appointed by the convention, the 
late Republican State convention, which went out of existence with 
the last legislature. 

Mr. Carlin. I mean, the committee of which you are chairman — 
how is that formed ? 

Mr. Lewis. You mean the legislative conference committee? 

Mr. Carlin. Yes. 

Mr. Lewis. The members of that were appointed by the national 
conmiittee of the National Progressive Party. 

Mr. Carlin. Of how many does it consist? 

Mr. Lewis. I think I am right in saying there are 11 members. 

Mr. Carlin. And you only advise members of the Progressive 
Party? 

Mr. Lewis. Yes. It is a committee confined to that duty. As an 
individual, sir, I am always willing to advise anybody on a matter 
which I know something about, but I have got to first know some- 
thing about it. But as chairman of that committee we confine our 
labors to assisting members of our party. 

Mr. Carlin. At the present, as far as you know, is the legislation 
relating to trusts the qnly legislation you have in mind that is pend- 
ing in Congress? 

Mr. Lewis. Pardon me, sir. There are 11 bills which have been 
put in on which we have given some advice; very little on some and 
more on others. Different members of our committee advise on differ- 
ent bills, but personally my own work has been to advise on these par- 
ticular bills, perhaps, more than on any others. 

Mr. Carlin. Of course, their service is perfectly patriotic? 

Mr. Lewis. Unquestionably patriotic, if you mean by that it is not 
remunerative. But I do not wish to be put in the position — ^I think, 
Mr. Chairman, I ought to say this, as Mr. Murdock is not here to-day, 
being in the West — that these bills are Mr. Murdock's bills. Our 
duty is not to draw these bills, but our duty is to give such advice 
and assistance as we may, and we aid the Progressive Party as a 
whole and the Progressive Members of Congress, and render them 
such assistance as possible whenever requested. We believe this is 
verj serious legislation, and it is worth while to get all the expert 
assistance possible, and therefore these bills have been prepared by 
Mr. Murdock with every advice he could get; but they were begun 
away last spring, and there has been continuous labor on these bills 
for months, and we do believe very strongly, all of us, in that way 
of preparing bills. 

Mr. Carlin. Did you all have before you the Morgan bill when 
the Murdock bill was revised? Did your executive committee have 
before vou the Morgan bill to which your attention has been called 
to-day f 

Mr. Lewis. No. Our advice was confined as to what should be 
put into these bills from our point of view and what research we 
could make into the matter. 

Mr. Carlin. Did you have before you the Morgan bill at that 
time? 
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Mr. Lewis. Not personally. It might be other members of our 
committee had. I gave certain suggestions on the bill and other 
members certain other suggestions. 

Mr. Carlin. The reason I mention that to you is that Mr. Morgan 
or some of his friends think you all have stolen his thunder. 

Mr. Lewis. In so far as I am responsible for some suggestions in 
the bill, I was unconscious of theft. I was a kleptomaniac. ' 

Mr. Morgan. You understand, Professor, he has to have his joke. 

Mr. Lewis. I understand the joke. 

Mr. Dyer. There was a question asked you concerning this bill of 
Mr. Bartlett about these associations of agriculture and horticulture 
whether you had given that sufficient thought to answer the question 
as to whether they should be taken out of the operation of the Sher- 
man Act along with the labor organizations. 

Mr. Lewis. Personally, I think that should at the present time 
be left to the determination of the commission with an appeal to 
the courts — the determination whether they are engaged in business. 
If they are not, that the jurisdiction of that commission should be 
confined to those who are engaged, who carry on a business. It 
should include all that carry on business, but not those associations 
which do not. Therefore, the question whether these associations 
which are now being formed, which are comparatively new in some 
of their aspects, particular industrial factors in a community, should 
be included or not is, frankly, something I do not think the Congress 
should decide. If they should simply decide to give to the commis- 
sion control over corporations engaged in business between the States 
and define the word "corporations" to include any association en- 
gaged in business, and then first to the commission, with appeal to 
the courts, put the question up to it whether this particular agricul- 
tural association involved is or is not engaged in business. If you 
do not do that you will get into trouble, because the forms of these 
associations are, as I understand it, rapidly changing what they 
are doing. Whereas, if they were purely beneficial and informa- 
tional to their members — ^they are now doing a certain amount of 
collective selling and not collective producing — if you try to solve 
all of these problems and say exactly what associations, instead of 
saying merely, in general language, any association that carries on 
business is subject to this act — if you tried to enumerate what kind 
of associations do or do not carry on business, you would do the 
same sort of thing which, in my opinion, is fatal to the three bills 
introduced by the chairman. With the best possible motives, he has 
tried to define the crime by specifying the ways it can be committed. 
You can not specify what carrying on business is by defining differ- 
ent kinds of organizations that carry on business. Do not draw 
that kind of a bill, or you will simply draw it for the benefit of 
lawyers. 

Mr. Garlin. This language is plain. I do not know whether it 
comes within your definition of carrying on business or not, but 
here is the language of the bill that is proposed, which means, trans- 
posed, that no person or persons may enter into any arrangement, 
agreement, or combination among themselves for the purpose of 
engaging in horticulture and agriculture with a view of enhancing 
the price of agricultural or horticultural products. 
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Mr. Lewis. I would leave it all alone, sirj I would leave it all 
alone. I would simply say that your commission has power over 
those who carry on business. Now, if this association actuallv comes 
before the commission, being cited by the commission, and the com- 
mission says it is carrying on business, let the actual facts of the 
case be examined by the commission, with an appeal from its con- 
clusions* to the courts. 

Mr. Dyer. How would you amend the Sherman law ? 

Mr. Lewis. I think the only amendment that is arguable to the 
Sherman law is to make it read "That this act shall not apply to 
persons who are not engaged in carrying on business," but do not 
touch it as a definite thing. 

Mr. Carlin. We have to meet here, as legislators, propositions 
that are brought seriously before the committee by responsible citi- 
zens, and you would have to meet those same responsibilities if you 
were chairman of an advisory committee to a le^slative body, either 
of a particular party or of all parties, and that is the reason I asked 
you whether a statute would meet with your approval which would 
permit combinations among agricultural and horticultural associa- 
tions for the purpose of enhancing the price of their products. 

Mr. Lewis. Personally, sir, I do not think that I can answer that 
off-hand. I do not thinJc I could agree to an act worded as that act 
is worded. All I can say is to repeat that if these associations do not 
carry on business, then they should not be restrained from combining. 

Mr. Dyer. Is it not carrying on business when they enter into an 
arrangement as to the prices or their products? 

Mr. Lewis. Again I would like to be excused from answering a 
question to which I had not given any thought. In other words, what 
is carrying on business in these associations does not depend upon 
that particular act of getting together and putting up the prices, 
but upon that act and a whole lot of other acts. In other words, 
carrying on business is a thing that you can not define any more than 
to say '"carrying on business,^' and nothing else. 

Mr. Carlin. Now, this is not a hypothetical question I am putting 
to you, but if you are going to engage in the business of legislating 
or advising legislation, you have got to meet this question just as we 
meet it, in a spirit of fairness and frankness, and we are here dealing 
with this problem and you are here to give us information, and I am 
asking you for it. 

Mr. Lewis. Yes, sir. 

Mr. Carlin. Now, this is seriously proposed : That we shall permit 
a dozen or 500 farmers to form an association, and, whether carrying 
on business or carrying on anything else, to combine to raise the 
prices of their products, and I ask you the plain question, whether or 
not such a statute would meet with your approval ? 

Mr. Lewis. Might I ask you whether it meets with yours? 

Mr. Carlin. Yes, sir; I think it does. 

Mr. Lewis. Might I ask you again whether you have had this 
question before you for some time or whether this is snap judgment 
on your part or the result of consideration ? 

Mr. Carlin. This bill was introduced on the 7th day of April, 
1913, and it has been before this committee ever since its introduction. 

Mr. Lewis. Yes. You have, had that question before you for some 
time. 
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Mr. Carlin, ^o; we have not. The committee has not been in ses- 
sion mitil recentlj^, but the question has become acute now because of 
this proposed antitrust legislation. 

Mr. Liwis. I can not imagine how vou could answer that question 
without consideration of all the facts bearing upon it. 

Mr. Carlin. Well, I have answered it. 

Mr. Lewis. Of course, after a careful consideration of the facts 
bearing upon it 

Mr. Carlin (interposing). I have already answered it. 

Mr. Lewis. If you have answered it without careful consideration 
of the facts bearing upon it, and the reasons pro and con, if you have 
answered in that way you have a power of intuition such as I have 
not. 

Mr. Carlin. Then I will ask you to give this sug^stion such con- 
sideration as you might think you would like to give it, and then 
answer my question. 

Mr. Lewis. I shall try to do it. 

Mr. Carlin. And then answer my question directly as I have 
answered yours. 

Mr. Lewis. Unquestionably, when I come to a conclusion you will 
have a direct answer, provided I have the opportunity. 

Mr. Carlin. Let us have your answer within the next two or 
three weeks. 

Mr. Lewis. I should be very glad to answer you if I can, but at 
the same time you must remember that my responsibility is not 
yours. 

Mr. Carlin. I am thoroughly familiar with my responsibilities. 

Mr. Lewis. When you ask me that question you simply ask me 
as one man asking a friendly question of another : " If you have an 
opportunity to look up this question, won't you try to look it up and 
make it a business of giving me an answer ? " I can try, *but I can 
not promise you here that within the next three weeks or within the 
next three months I shall have the adequate time to give to such a 
momentous question as this the consideration it deserves. I thank 
you very much for the hearing you have accorded me. 

Mr. Carlin. We are much obliged to you. 

STATEMENT OF MR. DONALD R. RICHBERG, 109 EAST FIFTY- 
SIXTH STREET, NEW YORK CITY. 

Mr. Eiohberg. Mr. Chairman, it was the intention of the three 
gentlemen presenting themselves to-day to endeaver to present a 
concrete constructive program and express certain opinions regard- 
ing the program before the committee. It was the intention that 
Dr. Lewis would outline the principles upon which trust regulation 
might be based, and then I was. to discuss the mechanical means for 
carrying out those principles as proposed by these Murdock bills, 
and then Mr. Herbert Knox Smith would describe the method of 
precedure under the present laws and previous laws of the same 
kind. Now, as the hour is growing fairly late, I wish to ask the 
indulgence of the committee to be exceedingly brief in a narrative 
r&um6 of the theory outlined by Dr. Lewis, and I trust I may be 
permitted to make a rather short dogmatic statement in so doing. 
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Just to sum up the theory upon which we are trying to approach 
this legislation, and upon which it seems to me it should be ap- 
proached, it is aparent that the crux of the matter of dealing with 
monopolies or imfair business is not to attack the method but to deal 
with the power, and therefore, our solution is, first, to get a commis- 
sion with full power to gather all the facts, and then give it power 
to suppress unfair methods, and the only way to terminate unfair 
practices is by th^ creation of a proper commission with power suffi- 
cient to carry out its orders. Then, there is the question of handling 
monopoly. It seems to me as to that that the only method of hand- 
ling it would be by commission, and the only method of dealing with 
monopoly is to attack not the theory or the method but the form; 
that is, some noncompetitive factor in the industry. As opposed to 
that theory, which we believe to be the sound theory, there seems to 
be a present consideration of what might be termed administration 
measures before this committee, regarding the continuation in a com- 
mission of the power which has remained heretofore in the law to 
prohibit certain illegal acts and to punish the individual violating the 
provisions of the prohibitory act. 

Now, as distinguished from that theory and the program outlined 
in these bills, I shall ask leave to read a short succinct statement in 
order that I may be able to get the matter before the committee in 
concise form. 

A government that proposed to destroy all big, strong men in order 
to protect little, weak men, would be ridiculed. 

Yet our Government is seriously proposing to destroy all concen- 
trations of business in order to prevent abuse of the resultant strength. 
Children hate the hot sun and the wet rain. Mature persons protect 
themselves from the heat and the wet while utilizing the sun and the 
rain. They do not pray that the sun and the rain shall be done away 
with. A mature government might utilize the analogy. 

The evils of monopoly do not lie in the concentration of vast re- 
sources nor in handling of enormous business by one organization. 
The power of big business is its menace and the abuse of that power 
is its sin. That power lies in the ability to determine price policy. 
The admnistration bills deal with big business as with an inherently 
vicious thing, just as ancient law dealt with the criminal as a person 
essentially different from law-abiding persons. The modern crimi- 
nologist recognizes that the criminal is merely ordinary flesh and 
mind perverted to bad uses. The monopolistic concern is large busi- 
ness perverted from public service to public exploitation. 

The administration bills only attacking the methods and forms of 
monopoly provide for an inquisitorial body to get the facts, then 
prohibit indiscriminately unfair business practices and practices that 
may bring about unfairness and finally prescribe the punishment of 
the individuals engaging in either kind of practices. 

The Progressive proposals exhibited in Congressman Murdock's 
^' trust triplets" aim to distinguish between a vice and an abuse of 
power. Unfair trade practices may be to a certain extent defined 
and prohibited, as inherently vicious. But when the field of monop- 
oly is reached the wrong to be prevented is abuse of power and the 
effort to prevent the mere development of business to the point where 
monopoly may be threatened is merely the destruction of strength in 
fear of the abuses of strength. It is the Progressive idea that busi- 
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ness should be allowed to grow, but that its responsibility to the 
Government and the power of the Government to enforce that re- 
sponsibility should keep pace with that growth. 

The power of the Government to cope with the power of concen- 
trated wealth must be lodged in some instrument of administration. 
The judiciary is not equipped for the task, nor is it consistent with 
judicial fimctions. The legislature can only take cognizance of prin- 
ciples and measures for their expression. The power of the Govern- 
ment to develop its strength constantly to maintain the interest of 
all the people against the selfish interests of strong groups operating 
with large resources must therefore be lodged in an arm of the ad- 
ministration. 

Assuming, therefore, the interstate trade commission as the em- 
bodied governmental power, it must be granted the authority to limit 
the power of any private enterprise within the field of active or 
potential competition. If a private organization challenges the au- 
thority of the Government, the commission must be empowered to 
maintain the supremacy of the public interest. If the "obligation 
of public service" is accepted as by common carriers, there is no 
monopolistic power — ^no ability to determine price policy. 

But if a concern not under this obligation yet exercises monopo- 
listic power the issue is plain — either the Government is to control 
private business or private business will control the Government. 
The third Murdock bill provides in this emergency that the Govern- 
ment may for a brief term of reorganization control the monopolistic 
concern through "supervisors." This assertion of control is anala- 
gous to a reformative imprisonment, whereby the individual who will 
not subordinate his profit making to the community interest may be 
deprived for a time of community freedom. The corporation is 
created as a business unit to relieve individuals of responsibility. 
When the corporation offends it is most appropriate and most effect- 
ive to deal with it as a unit. The "personal guilt" of the indi- 
vidual is an outlet for escape from joint responsibility. The " per- 
sonal guilt" of a corporation is a trap wherein to catch all the re- 
sponsible indiviluals. 

There is no monopolistic power if there is no price policy. I want 
to point out the difference between a monopoly m fact and the exer- 
cise of monopolistic power. A public-service corporation may ap- 
parently be a monoJDoly, but it is unable to exercise its monopolistic 
power because it is held within its limits by the courts. 

Now, I wish to give you a very short narrative statement of the 
bills introduced by Congressman Murdock. First, there is a bill 
creating an interstate trade commission, which is substantially the 
same as the Clayton bill. I do not know what is the correct way to 
refer to them — as the Clayton bills or the administration bills. 

The Chairman. They are merely tentative. 

Mr. RiCHBERG. Very well, I will refer to them as tentative bills. 
I understand the question to be discussed here is the question of the 
theory of control rather than of mere mechanism. 

The Chairman. What are the numbers of the other bills? 

Mr. EiCHBERG. H. E. 9299. 

The Chairman. What are the numbers of the other bills? 

Mr. RiCHBERG. H. R. 9300 and H. R. 9301. They were introduced at 
the same time and, as I understand it, the idea by which they were in- 
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troduced as three bills was in order to separate and distinguish the 
three subjects for consideration: First, the need for an interstate 
trade commission; second, the power in the commission to prohibit 
and prevent by administrative order imfair competition; third, the 
protection of commerce against monopolies. I think the second 
bill has been quite thoroughly covered by the questions that were 
asked of Dean Lewis. The definitions of unfair practices are pur- 
posely very broad in order to avoid the difficulties pointed out by 
Mr. Lewis of attempting to define a crime. When we reach the third 
bill I would like to break off this discussion just a moment to take 
up this issue. There are a great many persons who believe that pub- 
licity and criticism of unfair practices will terminate the so-called 
trust problem. But there is a better way. In other words, a mo- 
nopoly is not built on unfair practices necessarily. There are cer- 
tain nelds wherein monopolies exist which are not necessarily built 
up on unfair practices and do not necessarily exercise monopolistic 
power. The question was asked here as to the distinction between a 
good trust and a bad trust 

I would like to say that I see no good in monopolistic organizations 
from a public standpoint. But I do see the difference between a 
targe organization which does not possess monopolistic power and 
a large organization which does possess ironopolistic power. The 
first I regard as an efficient means of business and the other I regard 
as a menace to the public. When we reach this field of monopoly we 
find certain so-called natural bases of monopoly; that is, certain 
bases on which a monopoly naturally will be builded, such as the 
control of natural resources, the control of terminals, the control of 
transportation facilities, or any other financial conditions inherent 
in the industry. In other words, the secret of a monopoly is found 
in a certain factor which sometimes destroys the possibility of com- 
petition. 

Now, it is the intention of this third bill that when there is an 
alleged exercise of monopolistic power the commission shall ex- 
amine into the facts and determine whether or not the monopoly is 
based on unfair business competition or on a natural basis of mo- 
nc^oly. The first question is easy, and the answer to that is the 
elimination of the practices. The second situation raises the prob- 
lem with which it seems to me no antitrust legislation deals. As 
long as hands are kept off of the creation of large corporations you 
must prescribe the acts that shall not be done, prohibit them, and 
-enforce that prohibition in the courts. 

Then you must find the appropriate remedy and apply it. In con- 
sidering the question of the control of monopolistic power, the 
crux of the question is not found in the smashing of the organiza- 
tion, because if it is an efficient organization it should be permitted 
to exist, but if it is an unfair and inefficient organizatioti it will dig 
its own grave. But the interest of the public lies in attacking that 
force whereby competition is kept out of the field. That may oe ac- 
complished in many different ways, each arrived at by a considera-^ 
tion of the peculiar problem in each particular industry. For ex- 
ample, I have in mind the statement made by Mi\ Smith that the 
Standard Oil Go.'s monopoly power is based on its pipe lines. In 
other words, the control of transportation facilities will be the crux 
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of the monopoly, and without which no monopoly can exist. It is 
the intention that tJiis commission shall dd;ermine whether a cor- 
poration, either through its organization or through its conduct and 
management of its business, is exercising a power which, in the 
opinion of the commission, is monopolistic, and if it fibnds that such 
monopolistic power exists it shall prescribe the method by which the 
monopolistic power shall be terminated and shall issue appropriate 
orders and have power to enforce them. Where the monopolistic 
power is based on the control of a factor, it will be possible to 
separate the factor, as, for example, the illustration has oeen made 
oi the use of the patent right, where a monopoly is based upon the 
ccmtrol of the patent by an organization, and the suppression of that 
factor, namely, the control of the patent right, terminates the monop- 
olistic power of the particular organization. 

In tne same way, where the control of natural resources is the 
basis of monopoly, the suppression of that portion of the organizaticm 
which controls natural resources, throwing it open to all alike, would 
terminate the monopolistic power of the particular organization 
without altering the business efficiency of the process of distribution 
which may have been built up through the control of that resource. 

That, in very brief, is the program. I would like to say one word 
in conclusion in regard to the efforts being made to get away from the 
thing which has been very strongly urgea and emphasized before this 
committee, and that is tne effort to get away from the misleading 
doctrine of personal guilt. There is no particular pleasure in re- 
lieving wrongdoers of the responsibility for their acts, but the his- 
tory of prosecutions for monopolizing and restraining trade has 
shown that in the intricacies of corporate organizations it is practi- 
cally impossible to reach the guilty parties, and the alleged doctrine 
of personal guilt results in practically making scapegoats of the 
underlings, it anyone can be attacked at all. The reason for that 
situation is not difficult to discover. The corporation is built up as a 
business unit. The law creates a corporation in order that the in- 
dividuals composing it may act collectively as a unit, and when 
legislation is permitted to deal adequatdy with a corporation, it 
sfeems to me that we must deal with a corporation as a business unit. 
Otherwise we are immediately face to face with the difficillt problem 
of untangling the various units forming the collective unit, separat- 
ing them back into individual units, and then bringing them all to- 
ether again into the meshes of the prohibitory laws that may affect 



The effort to go back into the personal responsibilitv theory is 
not a progressive effort but a reactionary effort. Step hy step the 
long and arduous fight has been made through the courts. Origi- 
nally it was resisted in the courts, incorporations were held not to be 
abl6 to commit a crime, but step by step those theories have been 
broken down, and yon will find in some of the decisions of the courts 
that they have said that only by laying the liability on the corpora- 
tions themselves can justice be done. 

Mr. Carlin. Do I understand you to be opposed to the punish- 
ment of the men who actually issue the (H-ders? 

Mr. EiCHBERG. No; I am heartily in favor of it. I am not op- 
posing the removal of the personal-guilt provisions in the Sherman 
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law, but I am desirous of seeing put on the statute books, in addition 
to the provisions already contained therein, a provision placing the 
responsibility for corporate wrongdoing upon the corporation as a 
business unit, because I think only in tnat way can preventive and 
reformative measures be worked out. 

Mr. Cablin. You would not punish the directors? 

Mr. EicHBEBo. I would punish them if I could reach them; but 
I say that there should be a provision for reaching the corporation 
itself, in order that there may be a demand that we have law- 
abiding corporations as well as law-abiding individuals. 

Mr. Morgan. I see in bill H. R. 9299, introduced by Mr. Murdock, 
that only corporations doing a gross annual business of $3,000,000 
are placed imaer the jurisdiction of the commission. 

Mr. RiCHBERG. Yes. 

Mr. Morgan. You think it wise, then, to limit the jurisdiction of 
the commission to certain characters of corporations? 

Mr. RiCHBEBG. The reason for that limitation, as I understand it, 
is largely for the benefit of a practicad operation of the law. In 
other words, if you create a commission of this size and give it 
unlimited jurisdiction it would be swamped with a multitude of 
details which would render it unable to perform the functions for 
which it was created. 

Mr. Morgan. As I understand it, we are entering a new field of 
exercising Federal jurisdiction over private business ; that is, we are 
placing it under a commission. Now, do you not think it is wise for 
the Government to go only as far as the public interest demands it 
and public necessity requires it ? 

Mr. RiCHBEBG. 1 es, sir. 

Mr. Morgan. In other words, the smaller businesses should not 
be controlled unless there is some public menace? 

Mr. RiCHBEBG. Yes, sir. On the other hand, there may be a 
menace in a multitude of small businesses, some of which may be 
small monopolies. 

Mr. MoBGAN. I notice in H. R. 9300, introduced by Mr. Murdock, 
in section 3 you attempt to define unfair competition. Now, under 
paragraph H it says, "Any other business practices involving unfair 
or oppressive competition." Now, suppose you strike out a4 before 
paragraph H and leave it to the commission to construe the general 
declaration. In other words, under this bill the commission would 
decide what would be unfair competition. 

Mr. RiCHBEBG. That would be theoretically, perhaps, more soimd 
than the detailing of any of the practices. 

Mr. MoBGAN. Pardon me for asMng you, but are you an attorney? 

Mr. RiCHBEBG. Yes, sir. 

Mr. MoBGAN. Referring to section 4 of that bill, what authority 
is given the commission m regard to making rules and regulations 
to prohibit certain practices? 

Mr. RiCHBEBG. As I understand it, the theory on which this is 
drawn, aiid would be justified, is that the law follows the more 
modern tendency of stating the broad principles of conduct and 
leaving the definition of the methods of exercise of power to the 
commission exactly as it has been left to the Interstate Commerce 
Commission and justified by the courts. 
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Mr. Morgan. I do not think the Interstate Commerce Commission 
has the authority to* make a rule. The bill, of course, declares un- 
just discriinination unlawful, and then they decide what is unlawful 
discrimination. But I do not understand that they can, by rule, 
make a certain specific thing unlawful. They could decide that a cer- 
tain thing was unlawful because it was imjust? 

Mr. KiCHBERG. Yes. 

Mr. Morgan. But they could not make it unlawful by a rule ? 

Mr. EiCHBERG. No, sir; I do not think this commission could. I 
think the intention is that these regulations are simply statements 
by the commission of its understanding or interpretation of unfair 
business practices and unfair competition, not that they can add to 
those which are accepted by the present law. 

Mr. Morgan. Then, if we declare by law unfair competition to 
be unlawful, that gives the commission the right to decide that a 
certain thing is unlawful. Could we not give wiem that power and 
leave it to the courts to decide whether what was declared unlawful 
was unlawful? 

Mr. RiCHBERG. That seems to be the principle of this legislation. 
Necessarily the courts are in the background of this legislation. 
The courts are not relieved of a particle of jurisdiction by the crea- 
tion of this commission. They have jurisdiction under the Consti- 
tution. This commission's orders are not enforceable until a court 
has passed upon them. The commission might order a certain thing 
done or not to be done, but the order could not be enforced without 
the process of the court, and necessarily the matter must receive 
judicial consideration. 

Mr. Morgan. Are not there a good many cases in the States where 
commissions have been given powers that were formerly regarded as 
judicial powers and not considered as executive or administrative 
powers ? 

Mr. EiCHBERG. Well, there is no doubt that that has been the case. 

Mr. Morgan. Are you the secretary of this legislative committee in 
which Mr. Lewis is interested ? 

Mr. EiCHBERG. Yes, sir. 

Mr. Morgan. The bills that you have read, then, represent the legis- 
lative ideas of the Progressive Party ? 

Mr. EiCHBERG. I understand so. 

Mr. Morgan. And Mr. Morgan has introduced a bill on the same 
subject? 

Mr. EiCHBERG. Yes. 

Mr. Morgan. Mr. Clayton has also introduced a bill ? 

Mr. EiCHBERG. Yes. 

Mr. Morgan. Do you know the difference between your bill, Mr. 
Morgan's bill, and Mr. Clayton's bill ? 

Mr. EiCHBERG. As a matter of fact, I read Mr. Morgan's bill with 
considerable care. I think it was introduced as early as last spring. 

Mr. Morgan. It was introduced two years ago; that is, the first 
bill. 

Mr. EiCHBERG. It was called to my attention by one of the Pro- 
gressive Members here. As a matter of fact, if you will excuse the 
idea of stealing anyone else's thunder, I did not myself assist in the 
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incorporation of any of the provisions of Mr. Morgan's bill, but it 
seems that a good many of the provisions of his bill were drawn upon 
a sympathetic theory with my bill. Mr. Clayton's bill was very care- 
fully considered also. 

Mr. Carlin. As to the Clayton bill, you have no specific suggestion 
to make as to how to improve that particular bill, except to take your 
bill instead of that bill ? 

Mr. RicHBERG. Well, I have certain very specific suggestions, if you 
care to hear them. I do not know that you care to go into the mecha- 
nism. 

Mr. Carlin. We will be glad to hear what you. have to say. 

Mr. RiCHBERG. I think, for example, that the addition of the right 
to compel imiform and comparable methods of accounting is neces- 
sary to the proper investigations of an interstate trade commission. 

Mr. Carlin. That is Mr. Brandeis's idea. 

Mr. RiCHBERG. I think he has that idea; but it is not a new idea; 
it is an old idea. I do not know whether he is the parent of it or not. 
Another thing is that I believe the commission should have the power 
to take testimony by deposition and have special examiners, because 
if the commission is only to act as the commission provided for in 
the Clayton bill it seems to me that it will be swamped with work 
without being given additional arms with which to exercise its func- 
tions. I have a very definite opinion in that respect. I also think that 
the definition of a corporation in the second bill is entirely limited. 
Organizations with which we are dealing sometimes assumes a form 
known as a corporation, and very often many other forms. There 
is a form in Massachusetts which is particularly utilized there, and 
that is trusteeship. There are many other forms of organizations, all 
of which are practically corporations. I think the term is too limited 
in the Clayton bill. 

Mr. Carlin. The Clayton bill covers persons, firms, and corpora- 
tions. 

Mr. RiCHBERG. Well, if I am in error I would be pleased to be 
corrected. The bill I have here reads, " That all corporations en- 
gaged in interstate commerce." Perhaps this was an earlier proof of 
the bill. 

Mr. Carlin. Which bill is that? 

Mr. RiCHBERG. H. R. 12120, page 4. 

Mr. Carlin. I think you will find that bill applies to persons, firms, 
partnerships, and corporations. 

Mr. RiCHBERG. I was under the impression that there was no defi- 
nition of the word corporation in the bill. It seems to me that there 
should be. Now, I do not want to take up any more of your time 
unless you wish to ask me any further questions. 

Mr. Carlin. We are much obliged to you. 

STATEMENT OF HK. HERBERT KNOX SMITH, LAWYER, HA&T- 

FOED, CONN. 

Mr. Smith. Mr. Chairman, I was formerly commissioner of cor- 
porations and also assistant commissioner, covering altogether a 
period of nine years. I shall be extremely brief, Mr. Chairman, as 
you have been very good to us, indeed. I simply want to discuss 
the general principle of the Clayton bills, so called. If I under- 
stand them correctly, they represent one well-defined, thoroughly 
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cl«an-cut line of policy in the regulation of corporations. The Mur- 
dock bills represent another line, and the two are totally diflFerent. 
In my personal opinion, the Clayton bills represent the wrong line. 
If I understand the Clayton bills properly, the essence of them is 
thoroughly contained in section 4 of the Na 2 committee print, which 
is, I think, properly referred to as the Clayton bill which defines the 
Sherman law. 
Paragraph 4 sets out the following : 

To make any agreement, enter into any arrangement, or arrive at any under- 
standing by which they, directly or indirectly, undertake to prevent a free and 
unrestricted competition among themfielves or among any purchasers or con- 
sumers in the sale, production, or transportation of any product, article, or 
commodity. 

In other words, to enter into any agreement on the part of any 
party engaged in interstate commerce which will in any way restrain 
competition between themselves. That goes much further than the 
present Sherman law. Two parties running stagecoaches across a. 
State line if they were in partnership would violate the terms of that 
clause. In other words, the theory of the Clayton bill is this: The 
regulation of corporations by dissolution. It is the theory of the 
Sherman law carried a little further ; the theory that if a corporation 
or combination has created evil or abuse the way to regulate and 
prevent the abuse is to take apart the corporation or combination 
and reduce it to a state of competition. The Murdock bill theory, 
or the Progressive theory, is the theory, on the contrary, that we must 
have a large degree of business concentration to carry on the business 
of the 90,000,000 people ; that it must be allowed so far as it is eco- 
nomic, but it must be stopped when it reaches monopolistic power. 

Mr. Carlin. That is to be determined by a commission? 

Mr. Smith. Yes, sir. Personally my opinion is in favor of the 
latter. . But I want to make clear the two very important and very 
divergent theories that are now before Congress. The theory of 
the (Jlayton bills fails, to my mind, in two great points. The first 
point I have already indicated. It seems to fail to recognize the 
modern business proposition that you have got to have concentrated 
power to carry on our business* The theory of the Clayton bills is 
that every man has got to compete with every other man, and that 
is going to carry the country back to the days of the blacksmith 
forge, the grist mill, and the cobbler's bench. The other bills, like 
the prohibition of holding companies — ^that bill has not been intro- 
duced, but I understand it is contemplated — the prohibition of inter- 
locking directorates and the trade relations bUl are along the same 
line; that is, interlocking directorates are prohibited in order to 
prevent the getting togemer of competitors, and the holding com- 
pany is prohibited in order to prevent the getting together of two 
competing companies. 

Mjt. Carlin. Do you think the commission ought to permit com- 
petitors to get together? 

Mr. Smith. My theory of the holding company is like my theory 
of rocks. A rock is a good thing or an evil uiing according to how 
it is used. So a holding company is a good or an evil thing accord- 
ing to how it is used. It is simply a legal device for getting some- 
thing together. Now, is that getting together a pubnc benefit or 
a public detriment, net? It is the net problem. We have to get 
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together through a business sense in order to carry on the commerce 
of our 90,000,000 people, and when that getting together gets beyond 
the point of efficiency and economy and reaches the point of monopo- 
listic control, then the commission says you must stop. The holding 
company per se is nothing at all. It is simply a means to carry out 
something. It can be good or evil. The same difficulty is experi- 
enced with restriction of competition. Competition may be either 
good or evil. Now, suppose we carry out the theory of dissolution 
and throw ourselves back to the time of the forge and the cobbler's 
bench. Where do you arrive ? The trusts to-day are the product of 
that period. This bill would throw us back into the days of im- 
bridled aggressive competition that was started a himdred years ago. 
That is the condition which has brought us to where we are to-day. 
That is the difficulty in my mind with the Clayton theory, that it 
proposes something that will throw us back into a condition where 
we will lose efficiency in business, where we will gain nothing because 
we will have to go through the same process again. Then as to the 
interlocking-directorate theory and the holding-company theory. 
They go simply to the legal form. 

I was Commissioner of Corporations when they started the suit to 
dissolve the Standard Oil Co. under the Sherman law. What has 
happened ? They dissolved that company after four years of litiga- 
tion into 34 companies. The intent of tne Sherman law was to re- 
store competition, but if they had wanted to restore competition 
that is not the way to get at it. You do not get competition by di- 
viding an oil corporation into a pipe line, a tank company, and a 
business office, because they can not compete. If you had wanted 
to break the monopolistic power of the Standard OU. Co., a commis- 
sion expert would have told you that the secret of their power lay 
in their transportation advantages — earlier it was in railroad re- 
bates and now it is in pipe lines. That is what their control 
of the market was based upon. To divide a company into its legal re- 
lations or component parts is no way to break the strength of its 
monopoly. As a matter of fact, it has the same strength as it had 
before. That came about through a process which is absolutely 
inevitable. That is the trouble with the Clayton theory. It attempts 
to throw us back to the conditions of industrial impotence and it 
does it by going at the legal form and not the economic facts. Now, 
the theory of the progressive bills, or the Murdock bills, is the con- 
trary. It says, practically, " We propose to handle this by admin- 
istrative process, not through the courts. We propose to take the 
actual factors of monopolistic power; that is, control of natural re- 
sources, control of transportation facilities, railroad rebates, etc., 
and, going on the expert advice of the commission, to put our finger 
on the real source of monopolistic power. 

Mr. Carew. What change would you make? 

Mr. Smith. Well, take the Standard Oil Co. If the commissibn 
were sitting now or had been sitting at the time the dissolution was 
proposed, I think I could say that the first order would be to make 
the pipe lines of the Standard Oil system common carriers. That 
would have a most sweeping effect upon monopolies, more so than 
you could get in any other way. 

Mr. Morgan. Are not pipe lines common carriers? 
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Mr. Smith. Well, the Interstate Commerce Commission said so 
six or seven years ago, but it is not enforced. 

Mr. Cakew. You think that every monopoly depends upon its own 
circumstances? 

Mr. Smith. Yes, sir. Every monopoly has usually one name at 
the keystone of its arch. The steel business has its ore ; the Ameri- 
can Tobacco Co.'s power has hunglargely on the brands they own — 
Bull Durham, for instance. Mr. Duke told me once that he did not 
know what the value of the Bull Durham was, but he thought it 
would be between $20,000,000 and $30,000,000. There is always some 
one great factor in every monopoly which you can put your finger 
on if you know what it is. 

Mr. Morgan. Take the International Harvester Co. I remember 
reading your report on that case. 

Mr. Smith. Well, I went out of office before we finished that report. 
It was before I had really considered that report. You see, the men 
under me get together all the facts and digest them, and after a long 
period of work they come up to me ; but in this case they never got 
up to me, so that I have not clearly in my mind the factor of that 
monopoly, but a part of it was a very efficient distributing system. 
That company has some extremely valuable names, like Deering, 
McCormicK, Champion, etc. You have no idea how strong those 
names are. Take a companv like the Harvester company. They go 
to a retail dealer and say, "Unless you carry our full line you can 
not get any Champion, f)eering, or McCormick machines," and that 
is an awful club over a man. I do not say that they have done that, 
but they could do it. 

Mr. Morgan. You remember that they controlled a very larg:e per- 
centage of all the harvester machines manufactured. I think it was 
85 per cent. 

Mr. Smith. My impression is that it was less than that. 

Mr. Morgan. That would be a factor, would it not? 

Mr. Smith. Yes ; but the question is. How do they get their power? 

Mr. Morgan. Well, they are a combination. 

Mr. Smith. Well, but with the present industry and genius of the 
people and a great fluid capital, you can not do much with it unless 
you have something to base it on. 

Mr. Morgan. Do ybu not think it would be a very great difficulty 
for anybody to organize a company that would compete with the 
International Harvester Co.? 

Mr. Smith. There are quite a number of them now, and they are 
quite successful ; that is, some of them. 

Mr. Morgan. Is not that because those independents have fol- 
lowed the lines of the International? 

Mr. Smith. Well, not at the time I knew about them. The Inter- 
national probably molded the theory and some of the smaller com- 
panies tried to follow that theory, and some of them made a great 
deal of money. I know one of them did. But there is competition. 
If you once give a fair chance for competition, it is surprising how 
quickly it will come up. 

Mr. Morgan. We had a gentleman talking this morning about the 
products of petroleum, and he admitted that the Standard fixed the 
prices and they sold at Standard prices; and, as a matter of fact, 
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there was no competition at all, and the indep^ident companies were 
a part of the Standard Co. in their acts. 

Mr. Smith. In the oil business there is only one company that jou 
could call anything like strong, and that is the Pure Oil Co., which 
is supposed to be allied with the Standard now. The Standard 
knows all the time that there is potential competition. The Stend- 
ard can not raise its prices, because the little fellows would lowear 
tiieir prices and undersell them. 

Mr. McmoAN. Do you not think that in the course of a year or two 
the International Harvester Co., if they so desired, could drive every 
coBapetitor out of business? 

Mr. Smith. I suppose they could if they went into a regular 
knock down and drag out fight, because they have their own oil 
supply and their own timber. v 

Mr. McGnMcuDDY. Could not the United States Steel Corporation 
do the saine thing, and drive out every competitor in six months, if 
it wanted to ? 

Mr. Smith. My impression is that it could do it if it set its mlBd 
to; that is, until the Hill lease expires. It has been canceled, but 
it has not yet expired. Now, the United States Steel CorporatioB 
owns 75 per cent of the available lake ore in the country. I do not 
have to tell that to a member of the Stanley committee. Any maoa 
or corporation who controls 75 per cent of the available lake OFe 
ought to be able to know what is going on in the steel industry. 

Mr. Volstead. Is it not a fact that the United States Steel Cor- 
poration practically determines the price of steel? 

Mr. Smith. I do not know whether they do or not. Maybe some 
of these gentlemen from the Stanley committee can tell you. We 
really do not know what happened at the Gary dinners. Undoubt- 
edly they did have a strong effect on the determination of the porioe 
of steel. 

Mr. Volstead. I think some of the officers of the company ad- 
mitted that they determined the price of steel. I will ask the gen- 
tleman, who was on the Stanley committ^ee, if that is a fact? 

Mr. McGiLLicuDDY. I would not want to say. 

Mr. Smith. Well, it may have been in this court investigation. 

Mr. Morgan. Did you ever try to ascertain how many eorpcMra- 
tious would come under this trade commission if the net annual in- 
come was limited to $5,000,000 or $3,000,000? 

Mr. Smith. Well, Senator Newlands drew a bill of that kind and 
we figured that it would cover somewhere between 550 and 600 cocpo- 
rations. I think $3,000,000 might bring in 1,000 corporations. I 
am very much in favor of starting something like that, because, in the 
first place, you will prevent the commission from being swamped 
with work, and, in the second place, you will get rid of a lot of liitle 
kickers in the country. Every little corporation in the coimtry will 
make a kick and you will have pretty much all the work you can do, 
and the political annoyance will be pretty heavy. 

Mr. Morgan. I think the statistics in 1909 show that out of all th^ 
industrial concerns, 3,060 have an output exceeding $1,000,000. 
- Mr. Smith. Well, call it 1,000 on a limitation of $6,000,000. 

Mr. Morgan. How many did you figure would be brought out un- 
der the Clayton bill with no limit? 
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Mr. Smith. Well, the total number of corporations that paid the 
1909 income tax was 288,000. I think it would* be probably a safe 
guess that at least a third of those; well, you can cut out 15,000, be- 
cause railroads and corporations like that would not come under this 
bill; but the Clayton bill would probably bring imder this commis- 
sion from 150,000 to 200,000 corporations. I guess 200,000 would be 
nearer to it. 

Mr. Morgan. The Clayton bill would bring under its supervision 
many thousand corporations that did not pay the income tax. 

Mr. Smith. Yes, sir. 

Mr. Morgan. In New York, for instance, practically every little 
corporation does business outside of New York. ~ 

Mr. Smith. Yes, sir; that is the reason I raised that figure to 
200,000. 

Mr. Carlin. Under your plan you would only bring in 250 corpo- 
rations. 

Mr. Smith. Well, between 400 and 1,000. It is only a wild guess, 
anyway. If I could pick out to-day 500 corporations in this country 
I would guarantee to get in every one of interest to the public; that is, 
every corporation that has an enect upon the public. 

Mr. Morgan. Do you think a distinction ought to be made or that 
it should apply to all persons, all firms, and all corporations? In 
other words, would it not be better to give this commission jurisdic- 
tion only over larger companies ? 

Mr. Smith. Well, I looked that up when Senator Newlands was 
drawing up his bill, and I figured that the number that would come 
under this commission would be from 500 to 1,000. 

Mr. Carew. Do you not think the Department of Justice as at 
present constituted ought to be able to deal with them ? 

Mr. Smith. No, sir; I do not. The courts have said again and 
again that it is within the power of Congress to classify and say that 
legislation shall apply to railroads and not to other things, and to 
certain kinds of railroads. There is no constitutional wrong or im- 
propriety in making classes as long as the distinction between the 
classes has a real relation to the corporation. If you classify all cor- 
porations at $5,000,000, that may include all corporations big enough 
to affect the public. You see, classification has a straight connection 
with regulation. But if you should say that only red-headed men 
should pay the income tax, of course, it would be unconstitutional, 
because it is not based on the income tax. 

Mr. Morgan. Or certain corporations in certain sections of the 
country ? 

Mr. Smith. Yes, sir; that would be unconstitutional. I took a 
great part in trying to regulate corporations in the courts. -The 
Standard Oil case was the finest illustration of how not to do it. The 
suit for the dissolution of the company was started in 1906. We took 
over 10,000 pages of testimony. We got the decree in 1910, four years 
later, and four years in the life of a business is too long a step. Busi- 
ness does not remain the same for four years at a time. The cor- 
§ oration was finally divided up into about 34 companies. They got a 
ecision along legal lines which resulted in a farce, and yet the best 
possible work was done that could be done. It was the best that we 
could do with the instruments at hand. The court, the bench and bar, 
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through the long centuries, have all been worked out for the purpose 
of settling disputes between two private parties. Now, you can not 
turn it around and make them determine questions between great cor- 
porations and millions of people, questions involving the public 
welfare. 

Mr. Carew. Now, what would you have your commission do? 
Assume that the Standard Oil case was before your commission, as- 
suming you had your commission, and you were the head of the com- 
mission, what would you do ? 

Mr. Smith. Well, the first order I would make would be that the 
pipe lines should be considered common carriers and publish rates 
as such. They do not do that now, although the law requires them. 
Second, I would require that they should cease bribing employees 
of the railroads to give them information about competitors' ship- 
ments. Another thing would be to cease bribing employees of rail- 
roads to desert their duty. Another one would be to make them cease 
from getting railway preferences, if possible. 

Mr. Carew. I believe all those things are crimes. 

Mr. Smith. They are crimes, but it takes the deuce to go and prove 
them in a court of process. 

Mr. Carew. Do you think it would be easier to prove it before a 
commission? Do you think a commission is going to believe it 
quicker ? 

Mr. Smith. Well, a commission is not bound hard and fast by the 
iron system of criminal law. 

Mr. Carlin. Your bill gives the right of appeal to the courts, and 
it gets back to the courts again. 

Mr. Smith. Pardon me, Mr. Carlin 

Mr. Carew (interposing). Pardon me, sir. But you would have 
done that in the Tobacco case ? 

Mr. Smith. Well, not the same way. 

Mr. Carew. Well, but something on the same principle. 

Mr. Smith. Yes, sir. The appeal to the court is simply on two 
grounds, just as the appeal from the Interstate Commerce Commis- 
sion, first, whether the procedure of the commission is correct, and, 
second, whether the commission has the legal power to do what it 
did. The merits of the case can not be reviewed by the courts. 

Mr. Carew., You think in all of these cases it depends upon 
whether an injury has been done to the public ? 

Mr. Smith. Yes, sir. 

Mr. Carew. And, of course, that is really the view taken by the 
Supreme Court when it put this word "unreasonable" into the 
statute? 

Mr. Smith. Yes, sir; but you do get such results from adminis- 
trative action. In 1906 we got the Standard Oil report and we pub- 
lished it in June. We set forth the railroad rebates enjoyed by the 
Standard Oil Co., and it. covered about three-quarters of the area of 
the United States. Inside of three months every one of the railroads 
canceled the rates that we had called unfair. Now, we tried the same 
thing in the courts and drew about a dozen indictments in 1907. We 
got thrown down in two out of four cases, and I do not think any 
of the rest of them have been tried yet, and that is eight year^ ago. 
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Mr. Cakbw. If you subject 500 corporations to administrative 
action and leave all other corporations to judicial action, then you 
are not giving those 500 corporations the equal protection of the law. 

Mr. Smith. If the bill contains anything that does not give them 
the equal protection of the law, the courts will protect them. 

Mr. Cabew. If you are going to leave it to the parties involved to 
carry the questions to tlie courts, some of them are not going to give 
you the credence that others would ffive to the courts 

Mr. Smith (interposing). Now, that is a very good point. 

Mr. Carbw. How are you going to give them the equal protection 
of the law 

Mr. Smith (interposing). It would be very obvious that the court 
would give them the protection they asked for, if they asked for it. 

Mr. Carbw. Of course, I am only blundering along; but the ulti- 
mate result is that you do get back to the courts ? 

Mr. Smith. Yes; if a constitutional right is involved; otherwise 
the decision of the commission is final. 

Mr. Morgan. Are there not classes of decisions which hold that 
the statutory provision is that you can not take property without due 
process of law? 

Mr. Smith. Yes, sir. 

Mr. Morgan. Of course, the administrative commission might 
take property without due process of law, by reason of settling these 
controversies. As I understand it, the courts have been inclined in 
the last quarter of a century to hold that the provision with regard 
to taking property without due process of law has relation to a con- 
troversy between two individuals, but that on these public questions 
of the relation of a corporation to the public they have no such 
constitutional right in the courts. 

Mr. Smith. In other words, the courts have applied to the cor- 
porations the theory of property affected by the public trust. 

Mr. Carun. Mr. Smith, you give your commission the power to 
determine that a corporation is not a bad corporation — to so de- 
clare — and give them a legal permit to remain in business ? 

Mr. Smith. Not really that, Mr. Carlin^ but to determine whether 
it is engaged in unfair practices, and, if it is, to prohibit those 
practices. 

Mr. Carlin. But your idea is that there should be no congres- 
sional definition of unfair practices? 

Mr. Smith. It is in the bill. 

Mr. Carew. That part that winds up by saying " unfair practices " 
is pure bunk; when vou start out by saying that a thin^ is unfair, 
if it is unfair, you know between man and man that is not even 
respectable. 

Mr. Smith. I do not care to answer that sort of 

Mr. Carew (interposing). I mean from a reasonable point of view. 
We are studying this thing hard and giving our best efforts to it, 
and when you come here with an attempt to assist us like that and 
say that a thing that is unfair is unfair, that is not assistance. I am 
almost willing to admit that it is beyond me. 

Mr. Smith. We have stated various forms of unfair practices here, 
and then we have put in a final form, general unfair practices. We 
stated that specifically because we felt that the power should be 
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3Sir. Carlin (interposing). Mr. Smith, will you read that last defi- 
nition ? That clause, as I understand it, would leave it to the discre- 
tion of the commission ? 

Mr. Smith. I think you are not quite fair in your statement, Mr. 
Carew. I may be entirely wr<Mig in my view of the law, but it was 
worked out fairly without any intention of making buncombe of 
anything. We endeavored to enable Congress to lay down the gen- 
eral lines of unfair competiticm. I was not sure whether Congress 
had the power to lay down the principles of unfair competition, but 
it seemed to me best to define them as best I could and then put in 
the other possibility. I was not entirely clear as to what the coteM- 
tutional rights were. 

Mr. Carlin. The fjoint I was getting at, Mr. Smith, was whether^ 
in the last analysis, if you did what you would have liked to have 
done you would not have created a commission for giving immunity 
baths? 

Mr. Smith. Oh^ no, Mr. Carlin ; we merely create a commission 
to determine unfair competition and not to give vaccinations. 

Mr. Carlin. Yes; but where they thou^t the practice was not 
unfair it amounts to an immunity bath. 

Mr. Smith. Well, no more than when the State's attorney does not 
prosecute the street railway for being in restraint of trade. That 
does not give the railroad company an immunity bath. 

Mr. Carlin. But you have a finding of this commission upon the 
complaint 

Mr. Smith (interposing). Oh, you mean in the case of the com- 
mission ? 

Mr. Carlin. Yes. It would amount to an immunity bath. 

Mr. Smith. Oh, no. 

Mr. Carlin. You would say that a certain corporation is guilty of 
unfair practice 

Mr. Smith (interposing). You could not plead that in court. 

Mr. Carlin. Oh, but a court would not say that a man who went 
on and did business with the Government sancticm 

Mr. "Smith (interposing). Oh, as far as the past goes, if this com- 
mission had investigated and foimd that a man had been guilty of 
unfair practices, he ought not to be immune. 

Mr. Carlin. You read the Cummins bill ? 

Mr. Smith. I do not know. 

Mr. Carlin. I mean the commission bill introduced by Senator 
Cummins. 

Mr. Smith. I read so many of them, I do not know. 

Mr. Carlin. That had the immunity expression. 

Mr. Smith. I did not know that. 

Mr. Morgan. It could only refer to such practices as would appear 
to the commission unfair. I suppose there would have to be some 
kind of complaint made as to certain practices. 

Mr. Carlin. I want to know whether the effect of this commis- 
sion, striking out your definitions and adopting your general defi- 
nition, which you prefer 

Mr. Smith (interposing). Oh, no; I do not know that I prefer it. 
I said I did not know at first what the constitutional rights were. 

Mr. Carlin. Now, giving them that power, whether you prefer 
it or not, supposing you had concluded that it was the best thing to 
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do, do you not think that is an unwise thing to do for the purpose 
of determining whether they are good or bad! 

Mr. Smith. You mean good or bad competition ? 

Mr. Carlin. Yes. 

Mr. Smith. We have got to determine that. That comes down 
to the vei:y basis of it. If we can not tell whether competition is 
bad or good, we have got to either go back to the day of the black- 
smith's forge and the cobbler's bench and have no concentration at 
all, or to have an absolute monopoly. 

Mr. Carlin. You mean unless you can determine what concen- 
tration is good or bad ? That is the power you would give the com- 
mission ? 

Mr. Smith. Why, certainly; we have got to. We have got to 
have some authority to establish it. 

Mr. Carew. The same defect is in paragraph E as in paragraph 
H, at the bottom of page 196, House bill 93Q0. It defines oppres- 
sive competition, and says oppression is oppression. 

Mr. Smith. The question is what is oppression ? 

Mr. Carew. This says that oppression is oppression. 

Mr. Smith. What is the mater with that ? 

Mr. Carew. You say, in effect, oppression is hereby defined to be 
oppression. 

Mr. Smith. Personally I do not see anything wrong with that. 

Mr. Carew. Is that a definition ? 

Mr. Smith. It is, as near as you can get at it. 

Mr. Carew. Oppression is oppression? 

Mr. Smith. Oppression is monopoly. 

Mr. Carew. Who is to be the judge of it ? 

Mr. Smith. The commission. I could point out a good many 
cases of that sqrt. Now, I am very much indebted to you, Mr. 
Chairman. 

Mr. Carlin. We are much obliged to you. 
~ (Thereupon, the committee adjourned until to-morrow, Thursday, 
February 12, 1914, at 10.30 o'clock a. m.) 
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